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* Partition, in the Mauſtubman law, applies to joint property in 


tained or acquired. It more immediately relates, indeed, to the diſtribution of inheritance 1 


but as the Mul 


cener, (eo - inheri 


tranſlator uſes the terms partner and partnerſhip throv Shout. 


1 


"OL; IV. e 5 5 . 


e being defined to be one mode of partnerſhip, 


x doctors make no diſtinction, in terms, between a partner and a. 


* 
1 


ma] 


Vol, II. p. 269.) me 


1 1 9 * 


pray 


&y 


„5 PAR TITION. Boox XXXIX. 

Chap. IV. 8 * Pleas of Error in Partition; and of hs any of 

-. vt * Right in regard it. l! 
Chap. V. Of the Laws of Mabdyat. 5 


1 


CHAP. . 
eee HE partition of Wing b. held ; in "Oy property is lawful and 
eee valid; becauſe the prophet was accuſtomed to make a parti- 


e . 8 © tion of plunder and hereditaments ; and it is moreover a practice which _ 


= of eapa · no one pretends to controvert. It is to be obſerved, however, that 
Sus partition may be received i in two ſenſes; for, conſidered in one view, 0 
8 it 18 a „e paration, as it ſeparates or diſtinguiſhes the right of one man 
from that of another; and conſidered in e view it is an exchange z 
| becauſe, the ſhare or portion which falls to one of the parties in con- 
ſequence of the partition is partly his own original right ; but part of . 
it was the right of the o7þer during their joint property; and this he 
1 receives in iow of that part of his own right, which remains involved 
1 in the other's ſhare. It is more particularly a * paration With reſpect 
i to articles of weight or meaſurement of capacity, ſuch as wheat or 
filver, becauſe of the ſimilitude of their parts; for as theſe articles 
do not differ in their properties, the end to be anſwered by one parcel 


1 Wo N wheat or filver uns Joſh the fame as ak oat (en there i is 
8 a ce receives 14 entire 1 raged y ce is left in the _ of 
the one which, of. right belongs to the Wa ;—whence it is that one 
partner may lawfully take his ſhare during the abſence of the other; 
and alſo, that if two men make a Joint purchaſe of _ apy article of 
weight or meaſurement of capacity, and afterwards dige it, each 
- may | 


5 F L | | 4 BAS go ' 1 
Onke. 1. - 4 . | 87 P A R T I * 1 0 * 9 - | | 97 . | 3 : | 


may ſeparately ſell ahi which falls to him for a: deterttünate mil Yo Nh 
profit on half the original price. It is, on the other hand, more aha an ex- 
| particularly, an exchange; with reſpect to articles diſſimilar in their — . 
parts or unities, ſuch as animals or houſehold goods; —whence it is TY | 
| that one of two partners in ſuch articles. cannot lawfully take his | 
| ſhare in the abſence of the other; and alſo, that if two men buy any 
|  thingof this ſpecies, and afterwards make a diviſion, they cannot ſepa+- 
_ rately ſell their reſpective ſhares at a determinate profit on half the 
original coſt. Here, however, if thoſe articles be all of one particular 
ſpecies, ſuch as a herd of goats, the Kizee, at the requiſition of only 
due of the partners, muſt enforee a partition 3 for the properties of all | 
the goats being nearly the ſame, ſuch a partition is, in effect, only: a 1 0 5 | 
ſeparation; —and the intention of ſuch a requiſition being, that the 
partner who makes it may enjoy the uſe of his own ſhare. folely, * Lo ol at hes 
without. any other perſon being able to interfere in his property, it is 2 2 16h ag 
"incumbent on the K Age to comply with his requiſition; / Where, on 
the contrary, the joint property conſiſts of articles of different ſpecies, 
the Kizee muſt not enforce a partition, as it cannot be made equitably = 
where each particular thing differs from the reſt in its properties. 
Ik, however, both the partners conſent\ 0 a Wee 45 . 4 
— various e it is lawful. 
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i 18 aucun bent on * * . to appeint s 21 * OI 


aide whe parti The my \ 
tions, and to ſettle on him an allowance from the public treaſury, mas. i 
Po as that partitions may be made for the people without his receiving ä 
any hire; becauſe, as the making of partitions is a part of the duty of ay 
the Kade ne (it deing neceflary 1 in order to tetminate diſputes,) : 
the allowances of the perſon appointed for. this purpoſe muſt be de- 
frayed from the public treaſury, in the ſame manner as thoſe of the eee, oO 
Kanes; and alſo becauſe, as the appointment of a perſon to make the „„ 
partition is a benefit which extends to all Muſſulmans, the charge o ß | 
His maintenance muſt be defrayed from the public treaſury, which is 4 
| the property of all. If it be not in the power of the Run to ſettle or hui ORs” 
. | B * | Z the „ j 


** 


[ } 


4 


rate of hire 
for his work. 


The parti- 
tioner muſt 
be juſt, and 

ſkilful ; 


but muſt not 
always be the 
ſame perſon. 


may agree to 
a partition, 
procuring = 
one be an 
infant) ax 
EN order from 
the magiſ- 
trate. 


One public 
partitioner 
cannot be 
concerned 


with another. 


The partners 


„ PARTITION. | Book XXXIX. 


the allowance from the public treaſury, he muſt at all events appoint . 
a perſon who. will make the partition for a certain rate of hire, to be 

paid by the parties who are concerned and particularly benefitted by 
the diviſion. In this caſe, the rate muſt be moderate and fixed, ſo 


that the partitioner may not be able to make exorbitant demands. 
It is, however, more eligible that his allowances .be paid from the 


public treaſury, as this is eaſier for the people in general, and 


p in a r degree, the, imputations of trünten and 


* 


SY 


Taz partitioner miſt be a man noted for juſlice and integritys 
and he muſt alſo Pres a Ng of that en, buſineſs. 


r 


TRE nlapifirate muſt not compel the people always to accept of 


one particular perſon for their partitioner; becauſe the tranſaction 
' which paſſes betwixt the partners and the partitioner is a ſpecies of 
contract; and it is not lawful to compel any perſon to enter into a 
contract; —and alſo, becauſe, if ſuch a practice were admitted, the 


perſon poſſeſſing the excluſive eee would demand am immo- 


derate:rate-of hf, ee ee en 


Ir is awful fa ſeveral partners to agree e themſelves; Pe | 


to make a diviſion of their joint property. But if there be an infant 
among them, it is requiſite that they procure an ad from 1 ma- 


giſtrate; for ny 1 no 2 over r the ne, 2206, a 1 


. 
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Tas Kizee muſt not ſuffer the bert age in making 8 oy 175 
titions to be concerned together in the hire or profit arif ing from 
their buſineſs, ſuch a conjunction tending to raiſe the hire to an ex 
orbitant rate; for each of them, When applied to, will' make ſome 
excuſe for declining the employment, and they will refer the party bs 


who has occaſion for their ſervices from one to another, until at length” 
50 be conſtrained to conſent to immoderate terms holes,” if 


every” 


c, E "PAR no gmf -m 


every man is concerned only. for birhſ6lF; each will readily conſent 
to be hy ee wel a pee nn n that loſe. it we 960 


4 8 2 


50 The parti- 
Tux rate of bes t to a Partitioner is ee the nomber ir Trees - 1 | 


| perſons for whom the diviſion is made, according to Haneefa. The in, proportion 
two diſciples maintain that it is determined in proportion to their 1 5 | 
reſpective ſhares, the wages of the partitioner being on account of Keg 
their property, and therefore determined according to its extent, tte |: 59s 
the wages of a public weigher, of a meaſurer, or of: a perſon who digs 
a well to be held in joint property, —or like the maintenance of Aa 
ſlave belonging to ſeveral partners. The argument of Haneefa | is, 
that the wages of the partitioner are given to him for. diſcriminatit 
and ſeparating the ſhares, in doing which it ſignifies not whether the 
ſhares be large or ſmall, ſince the ſhare of the inferior partner is diſ -- 
| tinguiſhed and ſevered by his work, as well as that of him who An e N 
| holds a large proportion. It moreover ſometimes happens that the . 
labour in Wlnalaing a ſmall ſhare is more than in aſcertaining a lag „„ 
| ſhare; and ſometimes the reverſe: hence it is er 08 e, . 
how far the one or the other is attended with the moſt trouble ;; and 
therefore the hire muſt be referred to the mere act of, dividing o or 
Ajſcriminating. It is otherwiſe in digging 4 well; for, in that in- 
ſtance, the wages are on account of digging and carrying away the 
earth, in which there is difference in the labour performed for each 
partner's proportion. With reſpect to weighing or meaſurmg, if thoſe.» 
be performed in order to effect a partition of any thing, (ſueh as 1 
wheat held in partnerſhip,) it is affirmed by ſome that the ſame dif- 
ference of opinion ſubfilts bet vixt Hanegſa and the two diſciples; 
but if 409 be ame 2 ad aſvertain. the. N af the 
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on account of the wb or re which 18 greater in the 

larger than in the ſmaller; ſhare. There is alſo anether opinion 
maintained upon the authority of Haneefa,=that the. hire of the par- 
titioner «Al ate n the one whe: Holicits the Partition, and 
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nat on the one who has not ſolicited: it, ee of eee, advanta· 
geous to che ONE, - but not to the- other. e r n nme 


* 


= th mw Wu ſeveral co- partners appear before the Kizre, and repreſent 
Ution e . 


reditaments, that a tenement or piece of ground which is in their poſſeſſion has 
| — 1 devolved to them as the heirs of a certain perſon, the K4zee muſt not 
ouſly aſcer- make a partition of the houſe or ground until they have proved by 
cumſtances: witneſſes the death of the perſon, and the number of his heirs. 
| This is according to Hancefa. \' The two diſciples ſay that if they all 

_ concur, the Kader may make the partition, taking care, however, to 

inſert in the Kiſmat Ndmma, or deed of partition, that it was made in 

2 = EW conſequence of their declarations.” If, on the contrary, the joint pro- 
conſiſt of perty be moveables and not lands or tenements, and the parties repreſent 


mnoveables ; 


= that it is their inheritance, the Kidzee may, on their repreſentation, 
. order the partition; or, if the joint property be lands or tenements, 
— and they repreſent that they acquired it by purchaſe, the Kizee may 
order a partition. The argument of the two diſciples is, that poſſeſ- 
ſion is an apparent proof of property, and the concurrent declaration 
of all the parties with reſpect to their ſeveral claims is a proof of their 
veracity. Beſides, there is no perſon who either diſputes or denies 
their allegations; and where there is no denier the Law requires noͤꝰ 
evidence. Hence the Kizee muſt order the partition in the inſtance 
above-mentioned, as well as in caſes which relate to moveable pro- 
perty acquired by inheritance, or landed property acquired by pur- 
chaſe. It is requiſite, however, that he ſpecify, in the deed of parti- 
tion, that it has been made in conſequence of their declarations, in 
order that his decree may extend only to thoſe who have attended, 
and not to others who may (perhaps) afterwards appear. The argu- 
ment of Haneefa is, that the order which the Kaxce gives for the par- 
tition is in fact a (decree againſt the defunct, by which his right is 
terminated; for until a partition take place, the hereditaments are 
ſtill conſidered as his eſtate, inſomuch that if any inereaſe be pro- 
dee * it, ſuch increaſe i is W to the will of the deceaſed de- 
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neither of which could be the caſe” after partition” ths adds) 
The partition, therefore, bein g in fact a decree of the Kizee affectin 8 


the defunct, the concurrence of a part of the claimtants to the Faits öf 15 
the others is not admitted as an argument of ſuffieient wei eight ; 3 and 


hence they muſt ſupport their claims'againſt tlie 


funct by evidence; 43 


— 


in which caſe a 25 of 1 heirs are conſidered ds ltigants on behalf 8 


of the defunct. 


OnfC Io. A part of: the eis wait be Conſideiccd üs F liti- 


1 on behalf of the defunct, ſinee each itidividual acknowledges 
the claims of the others, and a man who! rokhiowedges _—_ 
claim cannot be regarded as his: opponent.” Ruin ga daß 8 Ton f "I 
- RueLy.—A part of the heirs may beleonfidered . Mig f 

| behalf of the deſunct, although they do Wlenowledge ths chims'of! 
the others, their acknowledgtnent being of no Weight; in the fame 


manner as where a man ſues for a debt againſt an eſtate; and An Heir 
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or: executor acknowledges his claim, in which caſe ſuch dkhowledgs” 


ment, as being to the detriment of the others, is not fuffitlellt, back ö 
roduee evidence befote tHe Kdzee'in His fit!" eve ll Z 


the claimant muſt x 
againſt that heir or executor, before he ca eſtäblimn Eis „Kilt 481 

the eſtate in general to the pre dice of the Whole of the Reitb. The 
acknowledgment | of the heir or execut6t” belt therefore "of! 50 nc 
weight, he eK with'pr =P be eonſileted à8 an 0 89848 0 


ent jad 
litigant. „eh ud bt: Told dats. 2d ts 411 181 a 1 5 ky 1059 


— What is obs mentioned is the law with reſpect t I  ammoveable ro- 
perty v. It is other wife Fanecke ton oveable property +; 
that requires care iti Keeping, and there is ati e arifi 


the immediate partition off it 5 wherehs O Veable property, W 
0 erſon N 


as 81136 enen, 


es; the p 


155 den 15 SY requises no care #— 
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poſſeſſion moveable. anne is ei bor it; whereas 
(according to Haneefa), he is not ſo with regard to mmoveable pro- 
perty. It is alſo othet wiſe with reſpett to landed property acquired by* - 
purchaſe ; becauſe an article ſold-is-no- longer accounted the property 
of the ſeller, although ah remain undivided; and the partition af 
1 therefore, cannot be regarded as a decree. of the en ping 


# FJ. | b'+ 


againſt an abſent perſon * Which his ghd is terminated. REED 


” * on. 3 
K ths os La 
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nor in caſe Ar s of a property re ueſt a 1 th Its: "a0 
\nor in caſs I the joint owners of a. property requeſt a p „ 


1 out at ſpecifying whether 1 it was acquired by inheritance, or by purchaſe, 
; our the par: or by any. other means, the Kizee may order the partition, this being, 


ſpecify- in fact, not a decree againſt another. perſon, ſince no other is acknow-- 


; ing ad ledged by them. The author of this work ſays, that this adjudica- 
3 9 tion is to be found in the Kitab al Kiſſinat .—It is mentioned in the 
dcquired. Jama Sagbeer that when two men apply for a partition of lands which 
| they prove by witneſſes to be in their poſſeſſion, the Kizee muſt not 

order the partition until they alſo prove, by evidence; that the lands 
are their property ; for « other wiſe it is poſſible that they may eee 
e = another perſon. "Shang ſay t that this is agreeable to the opinion of 
5 Hanegſa alone but others aver that it is agreeable to the opinion of 
all the learned; and this is approved, ſince it-is unneceſſary to order 
| | the partition of landed property in order to preſerve it. Beſides, the 
„„ right of property being the ground on which partition is made, it 
7 cannot take 1 5 until that 1 be eſtabliſhed 57 evidence. 2117131 
\8 A partition "ras two es appear, and tha nen to i-prov# this: 


es Berg 5 death of their anceſtor, and the number of his heirs, and the houſe 


r other inheritance is in their, poſſeſſion, but one of the heirs is ab- 


1 ſent.—in this caſe the dase may order a partition, if the heirs who 
ax a attend require it, appointing an agent to take poſſeſſion of the portion N 


20 an = 
of the ret, or if, under the fame circu ail s, one of a 


2 


* A A callcions 500 compiled by TY * alen. of Base 


1 90 


4 


An 3008 en ri, 1 a0; 
heirs: be an infant, the Kare may order a partition. CR WI — 225 | 
guardian to take poſſeſſion of his portion becauſe; in ſo doing, the bares of the 


ab/ent: op in- 


intereſt of the infant or abſentee is promoted. (But here likewiſe fort beth. 
the production of evidence is indiſpenſable, according to Haneefa, in hs pF tha 


oppoſition to the opinion of the two diſeiples, as before ſtated. Fo At. 0 Wen 9270 py bn 


would be otherwiſe if they had become proprietors of the houſe by . 


purchaſe; for in that caſe no partition could be made in the abſence 
of any of the partners. This diſtinction between the caſe of property 


acquired by inheritance and property acquired by purchaſe is made on | 


the following grounds.—An heir is maſter of his anceſtor's eftate as 


his ſubſtitute, " CBOEL that he has the power of returning (on diſ 
covering a defect) any thing which his anceſtor may have bought, 


or, in like manner, he may be compelled (on the diſcovery of a de> 
| fe@) to take back any thing which his anceſtor may have ſold; and 


he is likewiſe ſubject to become decerved ® in conſequence'sf the pur- | 
chaſes of his anceſtor ;—(that is to ſay, if the anceſtor purchaſe a female 


flave and die, and the heir afterwards have a Gor by her, and the ſlave 5 r 
then prove the property of, another per 


n; the ſon born ef her is 


free; but che heir muſt, pay the value of him to the proprietor of the | 
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| there i is an grident d difference between the/two caſes, 


ſlave, and he may again recover it from/the' perſon Who fold the 


- ſlave, in the ſarne manner as if he were the anceſtor wh made 6 
purchaſe.) One ef the heirs; therefore, ſtands as ltigant K bent 
of the anceſtor, and the other is ktigant on his own behalf; and =—_ 
partition, -under fuch circumſtances, is 1 ur act 4 dec e paſſed in the ET 


preſence of both tHe parties. The purchaſer, on the contrary, be- 


Fig the bing bought by a recent title of property, 

of a Fes 6 ſoprucls bat s eannot, on 

cle t9/the; yerſow; from whom the 

late ſlr ad bio e it. Henge neither of the two preſent 
purchaſers. can ſtand, as litigant on behalf of an And, Thus 


jolt: * 15 7 1 


* Arab. e The meaning of this term has been n fully exphined elewhere, 
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and it cannot 
be granted 
where the 
Property, or 
any part of 
it, is held by 


an abent heir, 


or his truſtee, 
or an infant. 


The partition 
may be order- 
ed although 
one of the re- 
requiring 
parties be an 
infant, or, one 
an infant 
heir, and the 
other a le- 
gatee. 


PARTITION. _ XXXIX. 
Ix the land , or a part of it, be in the poſſeſſion of the abſent 


heir, or of his truſtee, or in that of an infant heir, the partition muſt 


not be ordered, whether the heirs who are preſent produce the evi-- 
dence or not. This is approved; for the partition, in ſuch. a caſe, . 
would in fact be a deeree of the Kdzee againſt an abſentee,, or an in- 
fant, diveſting them of ſomething they poſleſs, without any litigant 
appearing on 55 behalf; — nor can the truſtee of the abſentee ſtand 
as litigant on his behalf in any thing which may be attended with 
loſs to him; and it is illegal in the 8 iak: to Pa a decree without | 


all the e being preſent. 


1 only one bait appear, a partition muſt not. be: -ardered, although 


he produce the neceflary evidence, for it is requiſite that both the liti- 
gants be preſent; and one man cannot ſtand as litigant on both ſides. 
It is otherwaſe where two ere as has been already ſhewn.. „ 


\ 


Ir two heirs appear, one an. adult, _ the other, an infant, the 
2 muſt appoint a guardian to the infant, and order the parti- 
tion as ſoon as evidence is. produced; and in the. fame. manner, if an 
adult heit appear, and alſo a legatee of one third of the eſtate, and they | 
demand a partition, and produce evidence (one to prove that he is 
heir, and the other that he is legatee,) the Kizee: muſt: order the 
partition; for in each of theſe caſes the litigating parties are both 


ſuppoſed to appear, the adult heir being litigant on the part of 


the deceaſed, and. the legatee on his own. behalf, and, in 
the ſame manner, the guardian being Vitigant on behalf of the in- 


fant,- —whence it may be. ſaid that the infant (as 1 it were). has ap- 


peared 1 in his own proper perſon a as an Lud. becauſe 1 the guardian, 


” being his ſubſtitute. NE | | 


Arab. Allr; "again any immoveable property 3 ; (and in this ene is the term 
land to be underſtood throughout, ) 
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Wicks the OT Ko hare E. PREY of wo 1 is ; pile of 
being ſeparately converted to uſe, if any one of them demand a par- 
tition it muſt be granted; becauſe partition is an indiſputable right, 
when required in any article capable of partition, as has been before 
explained. If, on the contrary, the ſhare of one partner only be fit 
for uſe, and not that of the other, becauſe of its being extremely 
ſmall, and the owner of the greater ſhare demand a partition, the 
EKuxee muſt grant it; but he muſt not grant it at the requiſition of 


the other partner; ; for as the former can reap a benefit from his 


mt 


An; Ae 
may be diſ- 
tributed on 
the requiſi- 
tion of any 
one partner, 
— | 
eparately is 
— 1 
being con- 
verted to uſe. 


ſhare, his demand is worthy of regard; but as the latter can have no 
other motives for his requiſition than malice, and à deſire of giving 1 
trouble, it is not to be attended to. Khaſif holds the reverſe” of this 
doctrine, becauſe (ys he) the great partner, in making his de- 
* mand, occaſions an injury to another, whereas the ſmall partner, ; 


*in making his demand, ſubmits to his own injury.” —Hdkim Sha- 


heed, on the other hand, mentions, in his abridgment, that the 
hs Klee muſt order the partition at the requeſt of either of the part- 
ners; for the great partner is deſirous of enjoying the uſe of his 


"98, ſhare, and the ſmall partner voluntarily ſubtnits to his own in⸗ 
The firſt of theſe NI" Boston is dhe moſt „ 


6c jury.” 
authentic. 1050 
Ir the ſhares of eh of the partners be 60 very ſmall that t they ie 
would ſeparately be of no uſe, the K4zee muſt not order a partition 
unleſs both partners acquieſce ; for whenever partition is compul- 


| „ 22 * 


4 


If 2 ſhares 
tely , 
ets the 
aſſent of all 
the parties is 
requiſite. 


ta 


A partition 
muſt be or- 
dered where 
the property 
conſiſts of ar- 
ticles of one 
ſpecies, (not 
being land or 


en 3. 


PARTITION: Boox XXXIX. 
fvely ie it is with a view to promote utility; but, in the preſent 
inſtance, all utility would be deſtroyed by it, and therefore it cannot 
take place without the conſent of both the partners, as they muſt 


neceſſarily be the beſt judges in a matter which concerns themſelves, 
and the 3 can ny be * by e 


Wu has joint property 18 ets , (that is, mtr dries, 0 
lands, or houſes,) the Kazee muſt order the partition, provided it the 
property in queſtion] be all of one ſpecies, ſuch as articles of. weight 
or meaſurement of capacity, or ſimilars of tale, or gold, ſilver, iron 
or copper, or cattle of one ſpecies, whether camels, oxen, or goats; 


for as, in this caſe, there can be no difference in the deſign, the parti- 


tion may be effected with equity, and utility may thereby be. accom- 


129 pliſhed. 


but not where 


it conſiſts of 
various ſpe- 
cies, 


or of houſe- 
hold veſſels. 


A partition 
may be made 
of cloth of an 
equal quality; 


citrate, 3 . 


Tur Kizer mul not order a partition When the 1 Nobert i is 
various ſpecies, ſuch as a camel and a goat, or a houſe and an aſs; 
becauſe, as articles of different ſpecies cannot be indiſcriminately 
blended, the partition, in this inſtance, would not be a ſeparation and 
diftinftion, but rather an exchange, which muſt always be effected by 
a mutual concurrence of the parties, not by me: decree of a ma- 


F 


TE Kizee muſt not order a partition of houſehold veſſels, as 
thoſe are ſubje& to the rule of diverſity of ſpecies, becauſe of difference 
of workmanſhip. He may make a partition of Herat cloths, as thoſe 
are all of one quality; but he muſt not make it of a ſingle piece of cloth 
which is not uniformly alike throughout, for the diviſion of one piece | 
of cloth occaſions an injury, as it cannot be effected without cutting 
it; neither muſt he make a partition of two pieces of cloth where 


| they are of ks value. It is otherwiſe where there wetaes 


6 


* 0. 8 define A to beat bouſchels furniture ( Seordj-al-Loghit). 
ö pieces, : 


* 
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pieces, the value of one of Which is equal to that vÞths bike two; 
or where the value of one of them is one dirm, "that of another one 


give to one of the partners the ſecon 


becauſe of their various characteriſtics; and hence ſlaves are, in effect, 


genus; and although the male and female of the human race be held 
as different ſpecies, yet the male and female amongſt animals are 
reckoned as the ſame ſpecies. It is alſo. different with reſpect to 


3 partnerſhip property Some are of opinion that jewels cannot be 


c l. PARTITION: ** 


dim and a quarter, and that of the third one dm and three artet; ; 
for, in the firſt caſe, he muſt give one piece to the one partner, and 
the other two to the other partner; and, in the ſcæond cafe, he muſt 
d piece; valued at one irm and a 


quarter; to the other the third piece, valued at one Arm ahd three 0 
quarters, and muſt leave the firſt ſtill to be held in partnerſhip, one 

fourth appropriated to one partner, and three fourths to the other, as 
it is law ful to divide a * of a 27 property; 11 to leave a 975 1 
Anise. ir (10403569 5d 1obng 160 ono e an | country 8 
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bt is 100 ophdiion that dates a Jewels Moy not be divided but not TY 
by the Kdzee, becauſe of the great difference which is to be found = II 
amongſt them. The two diſciples hold, that he may make adivifionw —© 
of ſlaves, for this reaſon, that they are of one ſpecies, like camels, or 

goats, or captives. taken in war. The argument of Hanegſa is, that 

among the individuals of the human ſpecies there is a wide difference, 


of different. kinds. It is otherwiſe: among animals, for with tbem 
there is little difference to be found bet wixt the individuals of the ſame 


flaves taken in war, as it is in their value that t d hold a right, 
whence it is lawful for the Sultan to ſell them and make a diviſion of 
the price: bann in a Cpl of ure the right of the un 


ee 


perty i it  involyes... Henan there is a . e e, wk 


_ divided when they are of different ſpecies, ſuch as pearls and rubies. 
Others ſay, that where the jewels are of large grains they cannot be 
Amed, becauſe of the great difference that may be betwixt them ; b 


- o 


* 
4 
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but that when the grains are ſmall, the difference being inconſider- 
able, the jewels may be divided. Others, again, maintain that no 
jewels, whether of ſmall or large grains, can be divided, becauſe the 
difference bet wixt them, and the difficulty of aſcertaining their value, 
18 greater than in the caſe of ſlaves, inſomuch that if a man marry a 
woman, and in general terms ſtipulate to give pearls or rubies as her 
dower, ſuch ſtipulation is invalid ;—whereas, if he ſtipulate, in ge- 
neral terms, to give Naves, it is valid. The Kdxee, therefore, is not 
to exert his author: ity in making a partition of jewels, 


75 


Partition can- Tun Kizer muſt not anks the partition of a joint mill, bath, or well, 


| 1 unleſs with the concurrence of all the partners; (and ſuch alſo is the 


wen lp: wg rule with reſpect to a wall which ſtands betwixt two houſes ; ;) for if, 
WI he f : 


.conſent of all in theſe caſes, a partition were to take place, it would be injurious to 
TOO all _ as the individual ſhare of each would then be uſeleſs. | 


| Partition of IT is proper to ret} PRE a cage roofed ee ſirounted 
f ' bouſes and te- 
| ac nents. 


with walls, with a door or entry, is termed a Bait, or room. A 
Manxil, or tenement, on the contrary, is a place compoſed of different 
rooms, a roofed court *, and a kitchen, ſuch as a man may reſide in 
with his family. A Där, or houſe, on the other hand, is a place 
conſiſting of various rooms or tenements, with an open court. A te- 
nement is therefore ſuperior to a room and inferior to a houſe. Theſe 
are the definitions of Shims-al- Ayma in his book on Shaffa. In this 
work, whenever the general word Khanna [houſe] is uſed, we mean 
ſuch an one as we 70 now defcribed, under the denomination of 
Dar, excepting only where we mention an under houſe in contra- 
diſtinction to an upper houſe, and then we only mean a Bait or a 


* 


Arab. Sabn; meaning che interior „ ſquare of a dwelling, common to all the family, 
and which, in lar rge edifices, is open, but in ſmall ones is covered in. | 


1. 
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1p there be ſeveral houſes held in partnerſhip or coparcenary in 
one oity, each bouſe muſt be ſeparately divided according to Haneefa. 
The two diſciples-ſay; that if it be expedient for the partners the 
whole of the houſes muſt be united in one general partition, and not 
divided ſeparately. All the houſes, therefore, muſt be conſidered 
merely as one houſe, conſiſting of various apartments, and all the 
ſhares of each partner muſt conſequently 'concentre in one of the 
houſes, ſo that it. may be his entirely. The fame. difference of opi- 
nion alſo ſubſiſts regarding the caſe of lands held in partnerſhip or 
coparcenary, and diſperſed in different ſituations. The argument of 
the two diſciples is, that all the houſes are, on the one hand, of one 
ſpecies with reſpect to name, appearance, and original deſign; as, on 
the other hand, they are of different ſpecies with regard to their parti» 
| cular qualities, and their commodiouſneſs for habitation, which depends 
on ſize, and ſo forth; whence it muſt be left to the Kaꝝzes to determine 
their different degrees of ſuperiority —The argument of Haneefa, i is, 
that regard ſhould be paid only to what they are. in. reality, with re- 
ſpect to their qualities; and that in them they may greatly differ on 
account of the difference of the cities, lanes, or neighbourhood, in 
which they are ſituated, and their proximity, to or diſtance from water 
or a moſque ; and that therefore it is impoſſible to obſerve an equality 
in the partition without dividing each houſe ſeparately; hence it e 
is that a man cannot appoint ad agent to purohaſe a bouſe in genera! 
terms ʒ and fo likewiſe, that if a man marry, aſſigning as a dower- 
4A houſe,” (ii general terins) his mention of tlie houſe is invalid, —in 
the ſame manner as holds where a man aſſigus T cloths” (generally): 
as a dower, or appoints an agent to purchaſe: 5 doths.”—lt is others 
wiſe with reſpect to a ſingle houſe, held in partnerſhip or coparcenary, 
compoſed of different rooms; for as, in ſuch. caſe,, to divide each _ 
room amongſt the co- partners would be productive of inconveniengy.. 5 ; 
to 0s the whole houſe 1 is therefore divided at. once. * 


1 two 3 held i in "partnerſhip, 4 are hind in ene ee eee, 4 
towns, we learn from Hilldl that it is the concurrent: opinion of ee eee 
3: 1 e Hanes 
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The parti- 
tioner muſt 
draw a plan; 


and muſt 
make the diſ- 
tribution 


equitably by 


meaſurement 
or appraiſe- 
ment. 

Partition of 
Houſes how ac- 
compliſhed. 
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: * and Aboo Yooſaf that both houſes ſhall be divided ſeparately. 


| Mobanimed, on the contrary, maintains that they muſt be 1 at 
e as well as the houſes ſituated | in the fame tom. 
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„ HO inde 1 all in able ip BY: 3 or in different 


Auurterb, muſt be divided at once, for the difference amongſt them is 
inconſiderable. Mandzil Molazikg (that is to ſay, adjoining tene- 


ments, or ſuch as are in the ſame houſe, one part of them being con- 


tiguous to another,) Are bookilered as rooms; whereas, Mandi] Mot- 


bayend (which is the term uſed for apartments not adjoining, in 
contradiſtinction to the other,) are conſidered as houſes, —a Manzil or 


tenement 3 the middle term Peitne a N and a room, and re- 


fembling both; 
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Ir there be a partnerſhip in | imoveable phoperty of two ſpecies, 
ſuch as in a houſe and a piece of ground; or in a houſe and a ſhop, 
.the' Kitzee' muſt divide each ſeparately, . being of CIS ſpecies. 
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ot the Mode of bean f Partion. | 


1 5 


of 18 n upon whe beser to draw on paper a a of roles 
thing which he divides, ſo that it may remain on his memory.—He 
muſt likewiſe obſerve an equality in the partition, that is to ſay, he 


muſt divide the article into due proportions; and it is alſo recorded 


that he ought to ſeparate each ſhare and meaſure it, ſo that its extent 
may be Ae He muſt, moreover, appraiſe the article, as it is re- 
quiſite, for his further guidance, that the value be aſcertained. Sup- 


Palins e the article to de a houſe, in ſeparating the ſhares he muſt alfo 
.- Bi ſeparate 


Czar, III. PARTITION. 

the road and the drain belon ging to it, if pofſible, ſo chat one ſhare may 
no longer have any conneftion with the other, in order that every 
cauſe of diſpute may be terminated, and that the intention of partir 
tion may be completely accompliſhed. .. In doing this he muſt term 
one ſhare the ff ſhare, that which lies next to it the /econdz1 and 
that which lies next to it the third ſhare, and ſò on; and he muſt 


then write down their names, and drayy them like lots; and he tliat 
draws the firſt name gets the firſt ſhare, he that draws the ſecond 
gets the ſecond ſhare, and ſo on to the end. The article muſt, more- 
over, be divided into fractions equal to the ſmalleſt proportiqn that 
is to ſay, if the ſmalleſt pr portion held by any of the partners or 0 
parceners be a third, the whole muſt be divided into three parts; or 
3 the! ſmalleſt proportion be a fixth, the whole muſt be divided into 
ſix parts; ; ſo that the diviſion may be made accurately. Thus, af an 
eſtate. is to be divided betwixt two heirs, the one being the ſon and 
the 0 other the daughter, it muſt be divided inta three; ſhares, one 
75 termed the firſt, the next to it the ſecond, and the next the bird; and 
the partitioner is to write the names upon billets, and cauſe them to be 
drawn like lots; and if the /on's name come up firſt, he gets the firſt 
ſhare, and the one next to it, and the third goes to the daughter; 
or, if the dau ghter's name come up firſt, the gets the firſt N and 
the e other; two l to the . . 


e 1 « Ji t } 
3 104 4741 one * el 401 10 
. An e of les 7 is) 5 in e. to give ae to 
the parties, and to prevent the partitioner from being influenced! by 
partiality or favour. It is not, however, abſolutely, neceſſary; and * 
the partitioner chuſe to appoint a particular, ſhare. to each, it is valid; 
for the making the partition is an act of magiltracy;and theiduthorlty' 
of the en abt thetefors be enforced. 
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"Min: 8 in x making a Alon of: landed Wee e muſt 4 
not annex a conſideration in dirms ot deenars without the concurrence. proper 
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a zart 
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1 
vie 


of the parties ; 4 is to tags! if he make one ſhare leſs than the {2720 on 
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in money can- 
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Partition of a 


_ with a 
piece of 
ground. 
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other, and, as a compenſation, annex to it a ſum in dirms, it is not 
valid, unleſs they conſent ;—for the partnerſhip i is not in rms, and 
partition is one of the rights of the partnerſhip. Beſides, if dirms be 
admitted into the tranſaction, it deſtroys the equality of the partition; 
becauſe one of the partners gets the property, and is liable for the 
dirms which have become the right of the other; and there is a poſſi- 


bility that he 1 never pay Ys v7" which means the other would 
| loſe his * x 


4 
Way, { 


Is the Mr property confi of two nge MER a houſe, 
| and a piece of ground, each, according to Aboo Yooſa af, muſt be divided 
| ſeparately, agreeably to its value; for it is only by aſcertaining the 
value of each that an equality can, be obſerved in the partition. It is 


recorded from Haneefa that the ground may be divided agreeably to 


Partition of 

land where 

there is a road 
or dr ain. 


its meaſurement, and afterwards he on whoſe ſhare the houſe is 
| ſituated, or whoſe ſhare is the moſt eligible, muſt pay a ſum in dirms = 
to the other, ſo that an equality may be effected; — and that there- 
fore dirms may be introduced as auxiliaries in the diviſion when 
neceſſity requires it. Mohammed in this caſe maintains that the per- 
fon on whoſe ſhare the houſe is ſituated muſt give to the other 
partner a ſpace of ground equal in value to it. If, however, his ſhare 
(from its containing the houſe) be till the moſt valuable, and it be im- 
poſhble for him to effect an equality for want of enough of ground 
to compenſate for the value of his houſe, he may then give dirms 
equivalent to the exceſs; for as the neceſſity exiſts only in that de- 
gree, the original rule of partition by meaſurement muſt not in any 
greater degree be abandoned. This is conformable to the opinion 
delivered in the A [the Maio]. | 


| Is the partitions ſo divide the PEI that the road or drain of 
one runs through the ſhare of the other, and no condition had been 


expreſſed regarding! this matter, the caſe then admits of two predica- 
l. It is n for him to turn the road or drain another 


way, 
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way, ſo that it paſs not through the ſhare of the ather; in which 
_ eaſe the partition is valid; — for it is not proper that he let the road or 


drain of one man paſs through the ſhare of the other; on the con- 


trary, it is incumbent on him to turn it another way, even thongh 7 
each individual may have mutually ſtipulated that they were to enjoy = 


their reſpeCtive ſhares wth all the rights and immunities belonging ta 


them; becauſe the intention of pariitian is to ſeparate and difcri- 


minate the proportions of each partner; and as it is poſſible, in the 


preſent inſtance, without injury to either, to effect ſuch a ſeparation 98 
and diſcrimination completely, ſo as that no connection or dependance 


may remain betwixt the ſhares, this 1 is therefore indiſpenſable tt is 


otherwiſe with reſpe& to lands fold with an expreſs condition that 5 


66 they are ſold with their immunities,” for here, notwith Al ding the 
connection or dependance which may ſubfiſt betwixt them and the 
lands of another, the intention of /elling, which is to transfer the right 
of property, is nevertheleſs fully accompliſhed. —IL It is (or may be) 
impoſſible to turn the road or drain another way, 0 that it paſs not 
chrough the ſhare of the other: and this may happen under two dif- 
. ferent circumſtances —Frxsr, where the parties have not ſtipulated 
to one another the enjoyment of their ſhares . with all the rights and. 
©. immunities belonging to them in which caſe the partition muſt be 
annulled, on account of the connection and mixture of property, 
which renders it inefficient, the ends of partition- (namely, ſeparation 
and diſcrimination) not being thoroughly accompliſhed ; —the 
tion muſt therefore, in this inſtance, be made anew, in ſuch a manner, 
that the road and water - drain of each may be ſeparate; (It is other 
wiſe with reſpect to lands ſold; for the odject of a fale is to tranſ- 
fer the right of property, which the purchaſer may fully polſeſs 


without being able to enjoy immediately the uſe of it, whereas the 


intention of partition is that the uſe of the property may be chjoyed 


in the fulleſt degree, which it eannot be unleſs a ſeparate road be made.) 
—SECcoNDLY, where all the parties have ſtipulated that they ſhall 

enjoy their e ſhares with all the rights ir immunities n 
. 10 


In caſe of a 


cerning the 
road. it muſt 


be divided. 


diſpute con- 
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to them; in which caſe, the partition is valid, and the road and 
water-drain are included in it, ſince the end of partition is that each 


may enjoy the uſe of his property, and it is impoſſible perfectly to en- 


joy the uſe of the grounds without a road and water-drain. - The 
road and water-drain are therefore, in this inſtance, included in the 
partition, provided the parties mutually ſtipulate to each other the en- 
joyment of their ſhares with all their reſpective rights: as, however, 
the object of partition is to d; ſeriminate, which requires a complete ſepa- | 
ration of all connection in their reſpective ſhares, the road and water- 
drain are not included, unleſs ſuch a ſtipulation be particularly made. 

It is otherw iſe with reſpe& to lands farmed; for the intention of 
farming .heing to enjoy the uſe of the lands, which cannot be done 
without having a road and water-drain,- it follows that if theſe ar- 


ticles ſhould not have been pf Key are nevertheleſs included 
in the farm. = | 7 


It the parties differ regarding the road, ſome of them deſiring that 
it ſhould-remain, as formerly, in common, but that all the reſt of the 
property be divided, and others of them oppoſing this, in ſuch caſe, 
provided it be practicable, the magiſtrate muſt divide the road, and 
aſſign a part of it to each particular ſhare ;—or, if this be impracti- 
cable, he muſt leave the road out of the partition, which muſt never- 
theleſs be made, in order that the parties ry: _y the full uſe of all 
their an n the road. : 
Ir the parties differ air the extent of the thas, (that is, re- 
garding the height and breadth Which ought to belong to each) the 
2 an regeilate their- proportions by the breadth 250 height of 
the doors of cher reſpective houſes, as that is ſufficient to er 
their neceſſary occaſions. The advantage of this arrangement is, 


that if any of them be deſirous of making a projection or terrace from 


his houſe over the ſtreet he may do it above the height of his door, 
but not below it; and the road will fill remain in common, according 


to 


elm BART it 10 Ni 


to their ſeveral proportions, in the ſame manner as before the parti- 


tion'; for the wer you we : have obſerved rat did not take 2 0 8 
regarding * road. * I OUS 
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5 private agree · ö 


although the houſe be held ee chend in 10 proportions; for i in _ 44a 
partition it is lawful to give more or leſs than bis propartgh, to one ; 
partner, provided | both of them aß agree t to this, 0 


"Ir two partners BR a houſe, the upper floor of 2g is beld by Complicated Oe 
4 partition of 1 
a ranger, or, which has no upper floor, and likewiſe, another houſe, 3 different OR gs, 


the under floor of which is held'by a ſtranger, and alſo a complete houſes and 
houſe (that 1 is, one of two 1 * in this cafe the Kizee muſt appraiſe — 4 


each houſe ſeparately, and make his diviſion accordingly. Mabam- e 


med alleges that this 1 is the only lawful mode. Abos 7 27 and Ha- 
1 7 are : of e opinion, that he f 0 1 to ranks the ON N 


+ % # +> 


e 2 The argument of the, 100 ee on 1 cha her 

hand, is, that the partition, if pollible, ought to be made by a ma- 

ſurement, bnce the partnerſhip ſubſiſts in a thing capable of meaſure- 
ment, and not in the value of that thing. They afterwards, how 
. differed regarding the mode of 1 Hanegſa 
contending | that one ſpan of the lower floor ſhould be held equivalent 1 
to two ſpans of the pper floor; and Aboo, Yooſof maintaining wy. 
ſpan of the one is. e uivalent, to a ſpan, of the other... Some, have 
thought that the contradictory opinions of theſe, three ſages ought 

to be aſcribed to their different places of abode; and the periods in 

which they lived; for during the time of Haneefa the inhabitants. of 

Koga CE, place of his * preferred the under floor to the 


upper; Ta | 


185 upper and an 1 under flo 
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upper ; nen afterwards, i in the time of Aboo Yooſaf, the people of 
Bagdad (where he lived) held the upper and the under floor in equal 
eſtimation; and Mohammed obſerved that, on the contrary, the taſte 
of mankind differed, ſome preferring the upper and ſome the under 
floor, and others holding them in equal eſtimation. There are again 
ſome who, inſtead of aſcribing the opinions of the three ſages to the 
prevailing cuſtoms and notions of the ages and places in which they 
lived, are rather for deriving the origin from difterent principles of | 
law. Thus, in ſupport of Haneefa's ider, it is argued, that the 
advantages of an under floor are double thoſe of an upper one; for 
the advantages of the under floor remain after the upper one is 
ruined and deſtroyed, whereas thoſe of the upper floor do not 
remain after the deſtrution of the under one. In the under 
floor, moreover, there are not only the advantages of Habitation, but 
alſo thoſe of foundation; for the proprietor of the under floor may 
build if he pleaſes, but the proprietor of the upper floor can only en- 
joy the advantages of habitation, as it is not law ful for him to erect 
any buildings without the conſent of the proprietor of the ground 
floor; and upon theſe conſiderations a ſpan of the under floor ſhould | 
be reckoned equivalent to two ſpans of the upper. In favour of Aboo 
Tooſaf's opinion, on the other hand, it is alleged, that habitation is 
the great end of both, and that both are equally fit to anſwer that 
end; whence it is lawful for the proprietor of either of them to eręct 
any buildings that are not · productive of injury to the other. Laſtly, 


it is urged, on the part of Mohammed, that the advantages of an 
r are rag, to the makes of furnee o or 


the different clas or countries in A they are Far whence 
it is impoſſible to eſtabliſh any Juft rule of partition, but by appraiſe- 
ment. In modern times the law is adminiſtered agreeable to the ad- 
judication of Mohammed, which does not require any comment or 
elucidation. —The mode of partition preſcribed by the doctrine of 


Hanesfa, | in the caſe in queſtion, is as follows, —The partitioner muſt | 
2h firſt — 
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firſt ſet ** the upper floor houſe (which we ſhall ſappale meaſures 
one hundred ſpans) a part of the complete houſe equal to thirty- 

three one-third ſpans; becauſe an upper floor is rated at half the value 

of an under floor; conſequently thirty-three and one-third ſpans. of 

the under floor of the complete houſe are equal to ſixty- ſix and two- 

| thirds of the upper floored houſe; and as thoſe. fixty-fix and 

two-thirds, together with the thirty-three and one-third ſpans of the 

under floor, form the complete houſe, the whole amount exactly to 

the one hundred ſpans of the upper floor houſe. The partitioner | 

muſt then ſet ſixty- ſix and two-thirds ſpans of the complete houſe 

againſt the under floor houſe (ſuppoſing it to meafure one hundred 

ſpans), for the upper floor of the complete houſe is rated at only half 

the value of the under floor houſe, and fixty-ſix and two thirds ſpans FOR 

of both the floors of the complete houſe are equal to the one hundred _— 
ſpans of the under floor houſe. The mode, on the other hand, of making 
the partition according to Aboo Yoofaf 's doctrine is as follows. Let 
one hundred ſpans of the upper floor houſe be fet againſt fifty ſpans of 
the complete houſe ; or, let one hundred ſpans of the under floor 
houſe be ſet againſt fifty ſpans of the complete houſe ; for, according 

to him, the upper and the under floor are held in equal eftimation ; 
wherefore fifty ſpans of the complete 4 comprehending fifty 
ſpans of the under floor, and r — * ne floor, > 
equi to con hundred aunger— pere e oi e 


* + 


f 
4 


Is the dme differ aſter at one ea ha 66 oe has not 252 


4 received the whole of his ſhare, a part of it ſtill remaining in the poſ- tion, the evi- 
ſeſſion of the other, —and the other denying this, and the two par- J ee 

titioners (or any other. two perſons, ) teſtify that they have made a . _ 

e partition,” their evidence, according to the two diſciples, muſt be 

admitted. Mohammed ſays that it cannot be admitted, becauſe the 
evidence they give relates to their own act, and is conſequently inad- 

miſſible, in the fame manner as the evidence of a. man relative to 

| ſome act of his own, on the occurrence of which a perſon may —__ 


7 e formerly 
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5 nelly ſuſpended the emaneipation of his ſlave? The argument of 
the two diſciples is, that the witneſſes, in fact, teſtify to the act of 


but not that 
of one parti- 
tioner. 


A plea of er- 
ror cannot be 
admitted, 
where the | 
Party ac- 


the work for which they received pay, it. is in the nature of a'repre- 
ſentation on their own. behalf. Our author, however, does not 
| ſubſcribe to this reaſoning; for he remarks, that the two partitioners 
partners have agreed that they fully and accurately performed the. 


in diſpute. being the „iin and paſſeſton; wherefore no imputation of 


. 20 muſt not be adds for the. evidence, of one man Alone. 280 
WT angehen ia pot Maſpeient . l pf oli, 4 SH 5,050 ice airy" 


others, (namely, the act of /eizing and  poſſeſſing;) and not to their 
on act; becauſe their act was merely d ſeriminating and ſepa- 


rating, to which evidence is not required; hence their teſtimony 


muſt be admitted. Tahdvee obſerves, that where the partitioners 


receive pay for making the partition, it is univerſally allowed that 
their evidence cannot be admitted; and indeed ſeveral doctors of our 
ſect are of the ſame opinion; alleging that as, in that caſe, their evi- 
dence tends to prove that they have fully and accurately performed 


could not have a:view to their own' intereſt in their evidence, as the 
work of partition for which they receive their pay, the only queſtion 


falſehood ought to fall on them. If only ane partitioner give evidence, 
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Of Pleas of Error i in Binos ; e of Claims of f Right i in 
regard to it. 
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1 one of the. partners aderlidts of an error in the partition, 
and that a part which ought to have fallen to him by the partition is 


| in the poſſeſſion of dae in this caſe, if he have before acknow- 


* ged 


Sant: IV. 7 PARTITION. | 
ledged. that he had [received his ſhare, his complaint i not be ad 


mitted unleſs ſupported by evidence; for it is, in fact, ſuing to cancel 


the partition after it has been accompliſhed; and it is to be preſumed 
that there is no error, and that his complaint is falſe. If the com- 


plainant cannot ſupport it by evidence, the others muſt be required 


to deny the complaint upon oath; and if they refuſe to ſwear, their 
refuſal ; is conſtrued as proof in favour of the complainant, and the 


Küxee muſt cauſe their propetty to be divided anew, a grerabiy ig 5 a 


25 
knowled ges 


having re- 
ceived his 
ſhare, unleſs 
it be ſup» 
ported by 
evidence. 
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their ſeveral proportions, as this is dealing with them according to 


their own: ſuſpicions. 
above caſe the complainant's ſuit ſhould, on account of his e contra · 
aging himſelf, be n , 2 0 ict {1 40: kobe Trl 
Fx pe cl allege that be 455 receive * whols 4h but 
that the other afterwards took a part of it, the denial of the other, on 
oath, muſt be n as this 1 is in fact a W of ee - 
7 he v2 chat < a certain os fell to bmi in eee of 
7 the partition, but that the other had not delivered it up to him,“ 
in this caſe, provided he have not · previouſly/acknowledged the ob- 
taining poſſeſſion of his ſhare, and the other contradict him, both 
muſt be required to ſwear; — becauſe the diſpute is with reſpect to 
the quantity which the complainant received in conſequence of the 


The author of this work thinks that in the 


A complaint : 
of after- 
aſſumption is 


a complaint 
ä of — 8 


In caſe of a 
complaint of 


_ non-delivery, 


both parties 
2 ſworn, 

and the par- 
tition 1s diſ- 


ſolved and 


made anew. 


partition; and hence the difference in the preſent inſtance is analo- 


gous to, a diſpute concerning the quantity of an article of fale,—in 


which caſe a mutual oath is tendered to the parties (as has been fully 
explained under the head of en 3) and bo here like wiſe. 


Ir one of the * complain that an error took ers. in tho 
diviſion, his complaint muſt not be attended to, it being held in the. 
fame light as a complaint of a fraudulent bargain, which in caſes of 
ſales concluded by the principals themſelves cannot be heard. In par- 


A ples of er- 
ror cannot be 


heard, if the 1 


partition was 
made by the 
parties. 


tition, therefore, as in ſales, ſince both en have mutually con- 


Vor. N e 


E 


26 


Caſe of a 


claim laid to 
_ and afterwards one of them claim a room in the poſſeffion of the 


a particular 
room in a 
houſe, after 
partition. 
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curred, ſuch a complaint cannot be heard. If, however, the parti- 


tion was made by the order of the Kdaee, and extreme fraud be 
alleged, the eomplaint muſt be heard, as the — of the Kizer's 
authority N on ih 


Ir a bout be divided betwixt two partners, bach receiving a part, 


other, alleging, that “ it is one of the things which ought to have 
fallen to him in conſequence of the partitions”), and the other 
deny this,—in this caſe, as the plaintiff complains of uſurpation, it is. 
requiſite that he bring proper evidence; and if both bring evidence, 
that adduced on the part of the plaintiff, who is of in poſſeſſion, 
muſt be admitted in preference to that of the other; for it is a maxim 
of the law that the evidence on the fide of the party who is out of 
poſſeſſion. is preferable to Wat on. the. ſide of him who is in polletfion. - 


1 1 the ea den ho watt be * to 0 avowal of 
the plaintiff's having ever acquired poſſeſſion, both parties muſt be 


required to ſwear, and the partition muſt be annulled,, and. performed 


| anew. In the fame manner, alſo, if two partners differ regarding 


their boundaries, the one alleging that 5 certain ane belongs 
„to him, but has fallen into the poſſeſſion of the other, and the 
other alleging the ſame thing regarding another boundary. and. both. 
produce evidence, the Kizee muſt decree, in favour of each, that 


boundary which is. in the poſſeſſion of the other. If only one- pro- 


. duce evidence, the Kazee muſt. paſs a decree only in his favour ; but 
if neither of them produce evidence, they muſt both be required to: 


- fear, in the ſame manner as in caſes of ſale. 
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fa wards an undefined part of the whole, (ſuch as a B or a thivd), „ 0 
prove the right of another, the partitioti, ans to 'al 5 our r doctors, 2 4 
is null, and muſt be made a aner. 1? e jemuſtbe BE 
Abs hat Va 4 e apt 0 A 5 ae e 
1 | j 
es | a particular a defined part of bat kid fallen to one of the If a faite 
| partbeclaim- 
partners, in conſequence of partition ſhould prove the right of. fill- od, after par. * 


other. perſon, the partition is valid, according to all our doctors, and 
becomes not void with reſpect to what remains after the right of the 
other perſon has been ſeparated but the party from whoſe ſhare 


that right is taken has it in his option either to diflolve the partition, 


(thereby reſtoring the property to the ſtate in which it ſtood previous 
to the partition) and then to demand a new one,—or, if he chuſe, 


ſhare a compenſation for that kart of which 5 h of 
Its proving the ka 60 We ae eee Jl 105 


Ir, after rl, an aut part 1 6 mY thay r one bor Us 


partners (fuch | as an baff), prove the right of a perſon, the 
partition is valid with reſpect to the remainder, and does not become Þ* 
void according to Hantefa and Mohammed; but the partner upon whoſe 


ſhare the claim e has it in his n to annul the en 


f 


e not wee in ſuen deed or Ao ant 
E 2 


4 


1 
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Iuſc & (for inſtance) held in Arbe l be divided, and iſthrs 


he may let the partition hold good, and exact from his partner's 
Ven ha e by 


„ * Habit; 3 APR che ue ce a or comes wer 


aber 


tition, it muſt 
becompenſat- 
ed for from the 
_ of the 
ot 
ners, 7 1 
ition muſt 
diſſolved 
and executed 
anew; 5 


and fo like- 


wile, if an 


undefined part 
be claimed. 
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( reſtoring the concern to the ſtate in which it previouſly ſtood ,) and 
then to demand a new partition; —or, if he chuſe, he may let the 
partition hold good, and exact from his partner a compenſation for 
the half of his ſhare which he has loſt, and which is equivalent to 
one fourth of the ſhare in that partner's 5 poſſeſſion. According to 
Aboo Teoſa af, the partition is in this caſe null, fince by an ace ; 


; Proportion of c one of their ſhares proving the right of another perſon, b 


a third partner is created, without whoſe concurrence the partition 
18 void; in the ſame manner as where an undefined part of the 


whole article proves. the right of another perſon. The reaſon of this 
185 that where an undefined proportion of one of their ſhares becomes 
the right of another, one of the objects of partition (namely, ſepa- 
b ration) is deſtroyed, ſince the ſhare of one of the partners by that 


means becomes in itſelf a matter of partnerſhip; and he muſt have 


| recourſe to the ſhare of the other for an undefined part, equal to that 
proportion of his right of which he has been deprived. It is other- 


wiſe in the preceding caſe, where a particular and defined part of one 


ae” their ſhares proves. the right of another; for i in that caſe the. ob- 


ject of | partition (namely, ſeparation). {till exiſts, with reſpect. to the 
remainder, - The argument, of Haneefa and Mohammed is, that the 
object of partition, namely (eparatin, | is not defeated by an undefined 
proportion o of one of the partner's ſhares becoming the right of another.. 
perſon. Hence a partition of this nature, originally. made, would be 


valid; —as where, for inſtance, the firſt half of a dry 18 jointly 


held by two partners, Zerd and Amroo, and by a third perſon, named . 
Khalid, one half thereof by Khalid, and the other half betwixt Zeyd 


and Amroo; the ſecond half being held Jointly, between Zeyd and 


Amro, Khalid holding no ſhare therein; in which caſe Z yd and Am- 
ros might lawfully make a par tition betwixt themſelves, 948 getting | 
the Whol of their joint ſhare in the firſt half of the hou e, and one- 
fourth of the ſecond half; and Amroo getting three fourths of the 
ſecond half; and it is in the ſame manner ultimately valid; the caſe | 
becoming: firnilar to 1 in 1 which a 4 ned tee of one of the 


4 


' Cnar, V. PARTITION: 


ſhares proves the right of another. It is otherwiſe bete an | indefineT 
proportion of the whole houſe, includin 8 both ſhares, proves the right, 


of another; becauſe, in this latter caſe, ſuppoſing the partition to be | 
valid, an injury is ſuſtained by the third perſon, whoſe right was 


manifeſted after the partition, ſince he muſt then accept his propor 


tion, not in a compact manner, but 4 q perſed. from the ſhares of each 
of the others; whereas, in the former caſe, (in Which an undefined 


proportion of one of the ſhares proves the right of another,) he ſuffers 
no injury. Thus there is an evident difference between | the two 
caſes: In ſhort, the nature of the caſe in queſtion is 5 this, that one 
of two partners takes one third of a houſe, and the other takes the 
remaining two thirds, the value of the firſt third being equal to that 
of the other two thirds; and afterwards one half of the firſt third 


89 34 


proves the right of another perſon; —in which caſe, (accorc to 


Haneefa and Mobammed,) the firſt partner has it in his option to annul 8 
ecauſe 
of its being diſperſed, part in the fr} third of the houſe, and part in 


the partition; for if it continue valid, his ſhare is defective, 


the two laß thitds ;—or, if he pleaſe, he may take obe fourth of the | 


ſhare which fell to the ſecond partner; for if the whole of his [the * 
firſt partner's) ſhare had proved the right of k third perſon, he would N 
have been entitled to take one half of the ſecond partner's ſhare; © 


Wherefore (arguing of a part from the 1 55 fince o one half of his, 
ſhare proved the tight of the third perſon, he is entitled to to take one, 


half of an Half ahvd the ſecond JOEL I ſhare, which 3 is Wy to one 
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Ir che partner to bott lot 12 fiſt hat kalle mould ſell Ar. 


moiety 0 of i it, and 1 the other moiety prove the right of an- 


other, he is ſtill entitled to one fourth of the ſecond half in the poſ-... 


ſeſſion of his co- partner, for the reaſons before aſſigned; a and, Wn: | 


option of annulling the partition drops, becauſe of his having ſold a, 
part of bis ſhare. This 1 is according to Haneefa and Mobammed. * 
7 2 7 quaintains that the ſecond balf, in the pollefiion of the oo: part 


( ner, 


k 
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ner, n be Jivided equally betwixt them; and that the firſt partner 


forfeits to his co-partner one half. of the price for which he ſold a 


part of his ſhare; for (agreeably to his W the original partition 
is invalid; and as an article of which a perſon obtains poſſeſſion by an 


invalid deed becomes his property, he may lawfully diſpoſe of it by 


ſale: but he is reſponſible for the value of it; and hence, in the caſe 


in queſtion, the firſt partner is reſponſible for the value of an half of - 


what he * ſold, as that is a moi of the other's half. 


Adebt proved 
againſt an 
eſtate, annuls 
the partition 
of it among 


the heirs, 


unleſs the cre- 
- ditor remit it, 
or the heirs 


diſcharge it. 


An heir may 
preferaclaim 
upon an eſtate 

after parti- 
| tion. 


A claim can- 
not be ſet up, 
by an * 


4. 


3 12 the ans of a deceaſed perſon be divided amongſt the beige, 
and afterwards a debt be proved againſt the eſtate equal to the whole, 


the partition muſt be annulled, becauſe the debt prevents the eſtate 


from being the property of the heirs ;—and the ſame rule holds where. 

the debt is not equal, becauſe the right of the creditor attaches equally | 

to the whole fortune of the deceaſed. The partition muſt therefote 

be annulled, unleſs there be left after it a ſum ſufficient to der 
the debt, in which caſe it is not annulled, . * annulment af it 

is not ene for the e of the debt. 


e che ae after the Nds remit the debt, or if the heirs 
Aſtharge the debt from their own fortunes, the partition remains 
valid, whether the debt be equal to the THURS © or wur 1 7 the obſtacle 
to its validity rs 1 thus e a „„ e b | 

Ir o one of the heirs prefer a 1 of debt againſt the deceaſed, 
after the partition of the heriditaments, his Tho 18 admiſſible; for 
in this caſe there is no contradiction, ſince the debt relates to the 
ſoirit or value, and not to the Subſtance of the particular heredita- 
ments, and it was in the Jubſtance of the hefedititneuls that the parti. 
tion took place. 


Ir a part of the heirs, aſter cortitien, prefer a 1 for a parti- 
cular r thing, included in the eſtate, on whatever ground the clam be 
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built, it cannot be admitted, on account of the contradiQtion, whith i is t 
here evident, as their acquieſcence 1 in the partition implies an acknow- . * 


ledgment in them that that particular ot NOT has been divided, | 
was a part of the co-parcenary. © | 
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8 in the W * FR Law, FW” the SK f Mabiya is a 
uſufrudt; and it is allowed; becauſe it is frequently impoſſible for all 5 of 
the partners to enjoy together, and at one time, the ule of the t 1 gheld 4 1 15 
in partnerſhip. | Mahayat, therefore, reſembles. the partition of. pro- 
perty pg it i is that the Kizee may enforce it in the fame man- 


. 


e in the partition of vſufruct each "moſt fr 9 rags enjoys. tl ie 
uſe of the thing held in e only when it comes to his turn, - 

by rotation. ' Partieioh of property is therefore more effectual than 
partition of i Hutz in c ing the evjoyment of the uſe; for 
which reaſon, if one partner apply for a partition bf Property, an au- 
other for a partition n of uſufruct, the Kizte muſt grant the requeſt of 
the fogmer; 2 and if a partition of uſufru& ſhould have taken place 
with reſpe£t t to a thing capable of a paftition of property, (fuch as a. 
houſe or a piece of ground, p and afterwards one of the partners apply 
for a partition of property, the Kazee muſt _—_— a u 1 . 
rey 110 kunst e the S of Wen 
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and 1s not 

annulled * 
the deceaſe 
of the parties. 


Partners may 


make it by 
allotting to 
each the uſe 
| of a particular 
Part of the 


joint concern; 
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PART IT ION. Boox XXNIX. 
A PARTITION. of uſufrus t is not annulled by the death of one of 


l partners, nor even by the death of both, for if it were, annulled, 
it muſt (moſt probably) be renewed, (ſince the heirs of the deceaſed 
may lawfully demand a partition of uſufruct,) and therefore it Wald 


be to no 0 purpoſe t to annul it. 
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Ix two partners, by a OR; ta. make. a partition of RY 
fruct reſpecting a houſe, to this effect, that one of them ſhall inhabit 
one part of i it and the other another, —or, that one ſhall inhabit the 
upper floor and the other the under, ſuch contract is valid; for as a 
partition of property executed in this manner is lawful, ſo likewiſe | 1s 
a partition of uſufruct. It is proper to remark, that a partition of 


uſufruct, when thus executed, is in reality a /e paration, that is, a 


diviſion of the "whole of the ſhares of uſufryt of one partner from 


thoſe of another partner, and a concentration of both into one place: 


but the contract does not comprehend an exchange , , whence f it is that 


. limitation of time is not required in it ;—for if it comprehended an 


(in which caſe 
either is at” 
liberty to Jer 
his ſhare;) 


or by lipu- 
lating an 41. 
ternate right 


to the uſe. 


ation given Ham in lieu of the uſe ene from i it. 


exchange, a limitation of time would have been en becauſe of 


its being vo that caſe) a leaſe. 


: Iri is lawful for each partner to let out on rent that part 2 bien 3 
the uſufru& has fallen to him, and he may appropriate to himſelf the 
rent accruing therefrom, whether i it be a condition in the agreement of 


partition of uſufruct or not; for every. uſe which accrues, from chat 


part becomes (in conſequence of the partition of uſufruct) his pro- 8 
perty, and the rent which he receives is nothing more than a ee. 


A : 
* 
- 
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| I F two o partners, Were an geen of partition of ulufruct Ns. 


5 garding a ſlave, in this manner, that the one day he ſhall ſerve the 


one, and the next the other, it is lawful; (and ſo, likewiſe if they 
make a ſimilar agreement regarding a ſmall' room 3) for partition 


of — 18 — effected by means of time, and ſometimes by 


means 


Coir w.. PARTITION. 1 8 
wentts af der: andin tue ptr dings it is; effettcd by man; 
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I!x two partners diſagree concerning the terms of their contract of A diference 
partitign,: che one alleging that it. related to inv aud the.qther!that parties maſt 
it related to plate, the Rares ought. to enjoin them to agree regard ge fred by 
ing one or other; of theſe methods. . The alone. chis is that! the ference of the 
partitipg,of uſufruct with teſpect th plade ig the more eguilallæ, mee . rs 
by thatanens; each partner enjoys the uſe at the fame time. Ae the 
inen dd du the other hand) is the more coinplete-in regard 40 theme, 
Frame individual;then-gnjoys- it entire. wAsy| therefore,: the: rea. 
ſons in da vaur of theſe.itwo methods) are different, it 181 | 
the partners agtoe on one of them; tand it they chuſe partition with 
reſpeft-touyine, the R daee; to prevent theimputation of partiality, moſt 
draw lots, in order to determine err 5 een e firſt 
eren TT . SOCK 05 bolaluqig 11710 20 11269 It gen ers 18710 
Wer 5111 72 By WOE F 11 5 * 11 17100 be 1. rei 2 2 15 Dit 
I two partners (whom we ſhall fappoſe Zeyd and Amen) e 2 
partition; of uſufruct regardis two ſlaves, to this effect, that the one 
Waere fete and and the other Amtoo, it is valid; according to the 
two diſe (by their: docrrine)  pattition of property-with 
retpec ed d is // lawful, whether ada ed. by the authority 
of the Kare, or by,che mutual agreement of the parties, it follows 
that partition of uſufrudt, with reſpect to flaves, Fy alſo in 4be' fame 
manner lawful... Some (by inference from the doctrine of Haneeſa) 
maintain that the Kaare muſt not enforce. the Partition of uſufruct 
with reſpect to ſlaves; (and ſuch is reported as his opinion by Kha- 
faf;) begauſe.compulſon being (as we haye formerly ſhewn) diſal- 
lowed: by-Honeefa with reſpect to partition of Property. in the cal 1 
99 Guidentiy follows that the Kdzee cant force ap rti 
of fuel in a ſimilar eaſe. The truth is, that if the Kizze enforoe- a 


partition of whfru® in this way, itis ingiful, agen to A. 
Vor. IV. F 


+ 


— 8 — 
— — 2 — 2 — — 


4 
11 | 
i 
1 
"4 

| 
1 


ou... P 4 in this manner, that the one ſhall inhabit the one houſe, and the 
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— if he were in this way to enforce a partition of the ubſance 
it would be unlawful; becauſe in the ſervice of flaves there is no 
ab ee but i in their EY ad difter n 


by tre a. gend of ufufruQt be mals ji: the e two ſlaves 


de 21 in this manner, that the maintenance of the one whom Zeyd takes 5 
een for his ſervice ſhall be defrayed by Zeyd, and the maintenance of the 


whom Amros-takes ſhall be defrayed by Auro, it is valid, on a 
Spee eonſtruction. Analogy would ſuggeſt that it is not valid, 1 
becauſe the maintenance of each of the ſlaves is incumbent on bath the 

ders but when it is ſtipulated that the maintenance ef one of 


them. ſhall fall ſolely on one of. the maſters, aud that of the other 
on the other maſter, it may be called an exchange; and as the ccf. 


deration (ſuppoſing it an exchange) is uncertain, it is therefore invalid. 
The reaſon for a more favourable conſtruQion, in this particular, is 


| that in feeding ſlaves Aricdaeſi is not particularly regarded. It were 


otherwiſe, however, if each partner ſtipulated to clothe his ſlave, as 


er avs is Fey) I 28 57 to ein my. e th 


5 ob partners cies partition of trug N two ee 


her inhabit the other, it is valid: and the Runes may enforce i Mp 
according to the two diſciples ; and ſuch is is alſo the opinion of ' Haneefa, , 
as mentioned in the Zabir Rawiyet. The reaſon this, n. the 
two diſciples, is that as: (agrecably to their tenets) : a partition & ; pro- 
perty, made in this manner, is valid; fo likewiſe is a partition of uſu- 
fruct. Some ſay that according to lane Nach z partition of 
uſufruct, when made by the mutual agreement of the e parties, is valid; 
oo that it cannot be enforced'by the Kaser; for although a Rider 
oper ty of this nature, by the conſent of the p artios, de a 7 5 75 
ee to his tenets) the Kite Einnot can t enforce K "and tt e fame 
of ' partition of uſufru8.. here is another optaion tram ert 10 | 
us from Hanedfa, that a SS. of ufufruct in the manner above- | 


„„ 3 5 „ mentioned 


| "INS. „ V. * ** 
( xp - We: Þ & £ 


mentioned is uttérly iftbalid, Whether erfafet 
the! reafons hic Wave" been Rated" above, er ttiade bg row 


v f N 


7 


Ua 


agreement beczufd it W ufd be 4 ful of reftelice i Cie Hufe r 
reſidehee in another, whieh i ie not legal, ad nag been already thewn in 


wry * Re erde deter e 8 Göteck 
Raumper rei that n the Gfereneꝶ berw den cis uRit 
orthe öcher is inconfiderable, a Kae e 
the auger of "ſeparation, and is thereföf 
the miitual agreetnent of the whe yon wiſh 10 
Nabe. The difference; on the Conttary, ber well 05 il 
the houſes may be very confiderable;® Hetite 2 — Ft, "i 2 b. 
aner of them, in the manner deſcribed, is (in effect) all \ exchange, 


2 


and may àccordingly be made TP viſt Et Pte but can- 


IN DH EY it la 


dot e che . Se hopivewr 


p 411 97 C Aj RIO "Ws. "T6: 1 44 ru 17 by 4: e. Put r II iich 


05 2 0 of uſufru& be = r 


this effect, that, the one partner ſhall have che riding of the one, an 
the other che riding of the other, it is not 1, according to 2 Hageefa, 
According | to the two diſciples it is valid; fince 

made jn this mauner is (by their do&rine) valid ; and partition 
| uſufruct is only a branch of partition of property. Ine a me 2 * 
Haneefa | is, that there 1 is a difference in the u and riding of 

of another quadruped, becauſe of the difference in riders, ſome Na 


expert and . in the art of riding, and others the reverſe. 


The fame difference of opinion, alſo obtains concerning a partition of 
uſufruct, by ice with reſpe& to one quadruped in oppoſition 


to a Ave; for a ſlave ſerves according to his.own reaſon, and and will by 
earing ; Whereas a 5 


not ſuffer a greater burden than he is Wks of al 
e Aga ma. 55 12 25 3 F hes Fi bl 1 0 a ; 


* 
J 8 


W 2 gh 


egarding | two quac arupeds, to « % ; of oo. 
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36 PARK HEI Boox XXXIX. 
Partition of . Ir a pare 8e male beg üg the produce of a Hofe, to this 
Ed Hoes . effect, that the ons þ partner Mall let it out to rent for one or two 
hoſe nay be months, and enjoy- the\ produce or rent, And that afterwards the other 


effected by 
each party partner ſhall let it out in the ſame manner, and enjoy the rent, ſuch a 


hs eg, Gall partition i is valid, according i to the Z4bir Ratudyat: but a ſimilar agree - 
nately, ment regarding a flave or a quadruped is not valid. The reaſon of 
this diſtintion is, that in the/caſe of the flave or quadruped | the equa- 

lity of the ſeveral ſhares, which! is a neceſſary condition, is loſt,.— 
whereas i in the caſe of the houſe, it is preſerved; for ſlaves and qua- 
drupeds are changed and prejudiced by the lapſe of time and ſevere 
| labour, and it 1s probable. that their hire will be leſs the ſecond than 
it was the firſt turn, whereas a houſe may be ſuppoſed to continue in 


the ſame Nate during both. turns, and the rent may be A 5 


} 


"#4 


8 5 1.8 it ſhould | happes that the rent of a 77 is Fe S0 the : 
Hr turn of one partner than! in that of tlie other, they are both to parti | 
pon i gg cipate in the exceſs, or difference betwixt the one rent and the other, 
tween them. fo that an exact equality may be effected betwixt them. -It is other- 

Vioiſe where they make a partition reſpecting the uſe” of the houſe, and 
it afterwards yields a greater produce to the one in his turn than'ts 
the other, for as, in this caſe an equality has ſtill been preſetved i in 
that which was, the fubject of partition, (namely, the #ſe,) the exceſs 
of acquiſition, received in return for the 2e, is immaterial, ſinee it 
frequently happens that there are two things exactly equal, and yet 
the return received for che one 5 ah por than that warden or pgs 
 'otheds.5 N 0H SOD PARTY 1 40; 4700 16 
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In a caſe of A PARTITION concerning the rent of #ws Botſes i is "Vkewife Wb 
parvieion of © Ga; ascording to the Zahir Rawdyet, for the ſame reaſons as have 


the advan- 


tage 2 ul been aſſigned in the caſe of one houſe. If, however, one houſe yield . 
uſes, nei - 


ther party is a greater rent than the other, fill the partners do not both ſhare in 


ee the exceſs. The reaſon of this diſtinction is that, in the caſe of two. 


pohly N houſes, when a partition of their rents 18 made, 5 par ation is the pre- 
3 lee 


nA. v. PH RT. 1 O 32 1 


vailing principle; becauſe as each bedr enjoys the rent af his per- 
ticular houſe, at the ſame, time, it. follows that. « each. Peres the whole 
of his reſpective richts, without leaying any part of e e, 
other, whereas in a partition of the uſufruct of one boull 6, the part-. 
ners receive the rent by rotation, (that, is, the one raceives the vent 5 
| the one month, and the other receives it the other ) a and it may there; "Wn ne A | 
fore be faid that they ſucceflively. grant to each other 3 gn of 1105 85 freed oy 
| | ſhares of the rent,—the partner who holds the ſecond mon th lend ing 
to bim who holds the firſt month bis ſhare, gr | half of 5 8 rent for the, 
fil month, which he is again to receive out of the rent of the ſecond, 
month ;—and it may be alſo faid that during t their reſpective months, 1 
each acts as agent for the other in receiving bis ſhare; and when © "ny rs. 
other has received his ſhare from the rent of the ſecond month, af, end en den 
there be an excels, it is divided betwixt them ; : but if, on the con- abe 
trar- , he be not able to recover the whole amount of is ton from 


the rent of the ſecond. month, (it being leſs than the ürſt,) t he exceſs, | 
which i 1s on che bade of him who held the firſt month 1 0 be divided. I 


betwixt the a Þ that A K f ay 5 tl us —_— . 4 


P » Pt « : a . ) + 5 +> + # a 1 N n of SE, 4 1 18 4 % — ”% 5 — 
75 2 tu 13 111 2 i pi PS th 1 . > ks Tri il 11 £ Nitted 1 * W E 


hid e T hr t £09 nen . 4 9113-6. 00d 1 
"Accoxpn NG to that two diſciples, a partition with ret eien to je, Caſe of par- | 
bire of two. ſlaves, made in the manner 05 the | Precec ding caſe, is Jay. Sew of th 
ful, as yell as a partition with reſpect to the ſervi and 975 of two e, Drag 
flayes. Hunegſa maintaining that it is not valid; e the Jr. | 
ference to be foun in two flayes is greater than chat which i is. to be 
found in one flave at two ſeparate periods. As, | moteoyer; a parti 
tion with reſpect to the gain required from a 2 ſlave, by rotation, 
is invalid, it follows that fuch'a partition with feſpect to the gain ac- 
quired from two flaves is invalid a for tiori. Beſides, a partition re- 
garding the ſervice and uſe of ſlaves is admitted from neceſſi Hy, flaves „ 
being of themſelves indiviſible; but there is no neceſſity in the ' 5 
caſe of the hire of ſlaves, as that is a thing which 1 is Capable of divi- = 
ſion, In the caſe, Lens of fervice, it may not be requiſite to 


poi conſider 
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conſider matkers“ fri whereas, in the cafe of hire (Whieh is A 
money tranſaction) matters muſt be confdered ftriftly. Hence there 
is no 0 analogy between the caſes. ts e QUITE 


{| 2 


A partition 4 A PARTITION of afufrudt concerning the hire. of | two oer 
* ys is iqvalid, according to Haneefa, it 1 oppoſition to the two diſcip 
Pw The arguments ed on both ſides: are the ſame as thoſe which 


been ſet forth in the caſe of a P90, of uſufru& concerning. the as 
or ſervice of a JO, 


* 


\ 


A partition of lk two partners * partition of uſufrudt regarding s an occhand of 


debe can- dates, or a garden containing trees, in this manner, that each ſhall 


2 2 take a part and cultivate it, and en joy the fruits produced from it,— 
articles, or, if they make a partition of uſufruct regarding a herd of gents, it in 


khis manner, that each ſhall take a certain number, and feed them, 

_ 8 5 and enjoy the milk produced by them, neither of theſe partitions o 05 

=_ uſufruct is valid; becauſe partition of uſufruct regarding w/e, as well 

= | as partition of uſufruct regarding ſervice, is admitted only. from 

_ neceſſity, as being unſubſtantial and therefore incapable of diviſion ; | 
but, in the preſent inſtances, the fruit and the milk, when once pro- 

_ duced, are capable of diviſion, being things which ſubſtantially exiſt, 

and therefore there is in theſe inſtances no "neceſſity. The device 
here is for one of the partners to ſell his ſhare to the other, who may 

firſt enjoy the fruit and milk, and afterwards, when the e pther's s turn 
is expired, his partner may again purchaſe the 7955 and wh 6 | 
fruit and milk in his turn. Or, one may enjoy the produce 0 the 


* 


other's ſhare, in the manner of a han, and aſcertain; the quantity 
thereof, for the lun of indefinite things is N 1 
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4d lands, of Khrcever, 75 aud. enjoy half gt. the fruits, and grain pros. | 
duced framithem.a d that, thex ſhould, give theiptber half to, hip), 
Beſifes, N cy}tivation-is, in fact, a; campatt ot partner hip 

in regard to fock and. labqur, in, this ways; that h er HE: 3b 
ing the, proprigtor D | ths bi ener „the. 
prague e ee iy therefore, valid from its LS Wein 
See Neale f. e ae d 
nenen i Face, A fl often happens thatthere arc men. pol: 
ſeed. of property Who haye not a Cape be FLO aud 

in, that there gre others endowed with ſych a. capacity he have. 
n property ib is therefore, convepicnt that ia contra gf erer. 
be eſtabücherl betwixt ten, by which, means then deſires gf both, ars.1 
 agcompliſhed; And a5 hf ame reaſon ſuhfiſts in the Gatg, gf « compacts. 
of, cultivation., they, are therefore yalid, gs, well as compaQs, of Mar, 
late It ig other wiſe where, qne man, gives to. angther Sante fowls, gn. 


them. hall have ne half of the produce and, g Proprietor thegthen, 
half z for this 18 diſapproved; hecauſe 28 t he cars and MANAgEment gf. | 


the keeper has no effect in creating the 1 partperſhin is there, 8 
fore not ſufficiently eſtabliſhed in that inſtance 2M one he - £ 7 


} Haneefe © on this point Are threefold. FIRST, They 


e been ene which in ee ct of Mea 
12% 2 55 ſignif cation as , Mod zart, name eee a 9³ 9 55 8 


CLIFF SI 13010 
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dbb, in 778 9 Katers 2. ek that's 2 wha 


this e ſignifies] a,mull 2 80 r,of 7 atyang' 1 f 
del for meaſurings, Neger FH Lg Wi to hire perten to, 
..- grind wheax 1 15 Fo flour, in. conſider 55 12 11935 th Rn 5 
ys hire,)—Tur8DLy, Th 1212 of of, 0 1055 in ſych oY is une rtain, 
1 WE hen any Proquce 3 is reap d Sik rit 1 s annihilat : hen muß bh 
reds bled - reaped; di in either” caſe the ire is invalid! , ill pe ore- 
e ober, to hon tranidlion hich p Fe botulie the 5005 et Pry the 
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ilk worms, to take care of, on condition that be wha thystakes.care gf — 
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people of Kbebir) it Was" nbt i ona eel Was Rille 

in che ue 2 thibiitary revenue allowed to be paid in Kind, 4s an 
iddülgence or cömpröcnife. A erat cultivation are thus 
deemed = han by Hinefz, it follows that; (4 giceably to his doctrine,) 


where the labdtirer waters, rifls, aud [ % the Mad, and it neverthe- 


leſs proves unp toduftive; fe entitled to "the cüſtomary "rate of hire 
adequate to is labour, "Rube "(abcordii 8 to Hlasagfa) the compact of 

cultivation is, in eds, as'a an invali d hire. This is where the bc el 5 

ſown is furniſhed by the proprietor « of the ground ; for if the ſeed be 


| furniſhed by the Et, he is liable for the rent t of the land at 3 


1 


lotigs to him who ppl he ſeed, bince i it is an n increaſe. 7 his 
property ;—and the other, if he. be the cultivator, is entitled to a 
tate of hire adequate to his labour, —or, if he be the proprietor of 
the ground, to an adequate rent for his ground. In the preſent 
times, however, the adjudication of the courts is given according to 
the doctrine of the two diſciples, both becauſe compacts of cultivation 
are convenient to ee ad: alſo becauſe PTS vas, become rad 
where c | 


% Be | + ; 7 


11 F 
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TR Seiz e are eltentta to the validity of a com- They, RE | 


bad of cultivation. I. That the ground be capable of cultivation, at thc 


ground be ca- 
for otherwiſe the object of the compact cannot be accompliſhed. pable of cul- 


II. That the . Proprietor of the, ground and the manage r be both qua- 5 5 


| lified to make ſuch compact; that is to ſay, 557 they be both in qu 5 , 
their right reaſon, of age, and converſant in ſuch compacts; for un 


leſs the parties be fo qualified no compact whatever is valid. III. That / thartheterm : 


of their con- 


the period or term be expreſſed; for ſuch a compact is in the e ee be 
of an agreement, either for the uſe of the ground, (as when the culti- expreſſed, | 
vator ſupplies the ſeed,) or, for the uſe of the labour, (as when the 

ſeed i is ſupplied. by the proprietor-of the ground ;) and the determi- 


nate uſe of either can be aſcertained only by the period. IV. That dy 
it be expreſsly ſtipulated by whom the ſeed i 1s to be fupplied, ain order m_ ” 1 
Vor. . 8 chas © 


E 
9 7 858 


. 
8 . 


that the ſhare 
of the other 
party be ex- 
preſſed, 


that the land 
be delivered 

up to the cul- 
tivator 1 


that both 
parties parti- 
cipate in the 
produce, 


and that the 
particular 
ſeeds be men» 
_ tioned, 


2 : 
FF 


Of compact 


of cultivation 


four deſerip- 


tions are e va- 
lid, 
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that the grounds of the compact may be known; —in other wor ds, iy in | 


order that it may be known whether it is. founded on the uſe of tha 


Labour, or on the uſp of the land, and that no ſource. of diſpute may 
remain. | 5 Thar the particular ſhare which. is to fall to him who 
does. not f up pply the ſeeds be expreſſed; for in conſequenco of the 
agreement "ke 13 entitled to a ſhare; and, it is requiſite that the pro- 
portion be determined, begguſe 2 thin which is 18 unknown cannot be 
eſtabliſhed” by the AK &, notwitfanding'a a ſhare be in general 
terms Kipulated.” 147 That the proprietor of the land deliver. up the 
land to the cultivator, in "order to. the cultivation of it; and that he 
Himſelf abſtain from 7 any management or enjoyment of i it ; inſomuch, 

that if it be ſtipulated in the compact of cultivation that Ys alſo ſhall 
manage, the compact is null, becauſe of the invalidity, of ſuch ſtipu- 
lation; ' VII. That both parties partieipate in the produce of the 
ground :aſter it ĩs reaped; for a compact of cultivation is ultimately a 


compact of partnerſhip; vherefore every” ſtipulation” repugnant to 


_ partnerſhip: invalidates the compact. (For example, if a preciſe 


quantity of the produce be ſtipulated for one of the parties, it is in- 


— 


valid; fince,. as it is uncertain whether ſo much will be produced, ; 


the partnerſhip: is therefore defeated,) VIII. That the particular ſpe- 


mr tall Pt bean; | SCH ORE en nn 
erer of cations PREP to ts two pe j are 
of four different kinds: I. Where the ground and the ſeed are ſupplied 
bude one, and the cattle,” anch the labour by the other: and this is 


law ful, for the cattle are conſidered as implements of labour, and the 
caſe is therefore. fimilar te that of a; man hiring a taylor to:ſfow. his 


robe with his (the taylor's)) own needie. II. Where dhe ground 

alone is ſupplied by one of the. parties, and the labour, ſeed; and? 

cattle by the other and this alſo, is lawfal à fort im this eaſe the las. 
bouter has hired the ground for a. ov OP alla 


ers: 15 LE 6 SZ. \ 3 * ” ra DUE * 
P b 


cies of ſeed, ſuch as wheat, barley, &c. be expreſſed, in order that - 
the ſpecies 1 in bat oe: U 155 1 pe is to be een be 
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and it i is therefore N in the” ſame manner as if be had hired of 
rented it for a certain number of Amt. III, Where the ground, the 


ſeed, and the cattle, are ſupplied by the oe, 4 ayd the labour Youg, 15 | 


the other and this likewiſe is lawful ; for in this gale the p. 
tor of the ground hires a  laboure r to work with implements been 
ing to him (the birer); and it is conſequently. analog 
of a man hiring! a taylort toſew his robe with his (the heron s) needle 
or, to that of a man hiring a labourer | to dig with, his (the 0 0 
hoe. IV. Where the ground and cattle are ſupplied; by. one of the 
parties, and the fecd. and labour by the, other. This is mot valid. 1ac-! 
e to the Zdhir, Ræty yet b. 


tek haf this alſo. is valid; for as, if it were agreed that both che cattle 


the ſeeds. ſhoyld be ſupplied by the proprieton of the: land, it go oy 


_ be yalid, it. is in the fame manner valid where he ſupplies dhe 


cattle only; being, in fact, the ſame as where the eattle are furpiſhed 
by the cultivator., The reaſons on which the opinion in dhe e, 


Rawdyet is grounded are, that the uſe of cattie is different! in ita 
nature from the uſe of gruund; for tho uſe of ground ariſes from a 


ſtrength in the ſoil which occaſions vegetation; whereas the uſe 0 
cattle conſiſts in their fitneſt for labour: theſe two things, t 


dependant on the uſe of the ground. It is other wiſe where the cattle 
are ſupplied by the eultivator; for the uſe of cattle and the uſe of a 
cultivator or labourer are of the fame ene the; Laan "PE 
al el om 90 mogk-of bot 


5 
* 

: oy - 

4 +; 1 8 7 fy k of 6th i ; 5 1 1 of # ' 
"FL L Wo 11 1042 111 WW. 


- 2 1 #} Fi 4b * 3 1 * \ 


0 is to the. Ne (9. * 


it is reported from Abo T 


fore, not being of the ſame ſpecies, the uſe of the cattle cannot ben ee 


1401 4c ** : 


avs AY dt i605 


10: 3147-300 


bons 


5 1 ; . ' 
Das 505 TR 5 
x 


ba 19D 207 
4 3 . gw 
Juv ot M . 
"7 (HOLE Fd 
i s v * 


1 
1 : 


Anni 6h? 
rasa ug 
Ant Naas, 
N n 


21 "I "is 1 ee e e chat beſides the four! Udets of bless 1 | 
pacts of cultivation Arb enumerated, there are two more, which d. 


are, however, invalid. 
be ſupplied by one of t 
the cattle, by the other; which is invalid, becauſe the, 


Where it is ſtipulated" that the ſeed/ſhall 
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to him y who 

the 1156 ans Fo Je tha 12 be 1 to him, 1 ag 135 other caſes of com- 
4 p Wie! of cultivation wi whic icl | are; invalid. | ut according to the other 
4 opinion 1. the roduc e belongs to the proprietor of the land ; and he 
7 therefore ſands (as i were) as merely, a borrower of the ſeed * 1 
: ne has obtained poſieſtion n by its OPM Of in Ny Sou... 
1 ; The period, Gerry, of enltivation are not wy unleſs the peijpd of er 
Co wo PAN ion. be known nor unleſs the produce of the land be indefi- 
known, and” nitely partici ated between the parties, (fuch as in a third, a ft, 
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parties. in in- beiße certhit nu aber of meaſures of grain from the produce of the 
| pur 0461 ground, 'th kh. e Com pack is null, as in this caſe partnerſhip 1 is defeated, 
Sy (in other words, is not eftabliſhed ) fince it is poſſible that no more 
ma be produced from the e ground than What is thus ſtip ulated t to one 
of the parties ;—and the caſe is therefore ſimilar to Wir of two men 
concluding a contract of Mozdribat, in which it is ſtipulated that one 


| Be ohm hall receive a certain number of fra i 21116) 2004 7 AA 
e wy neat molt 1 ech nano ants net bo! 11 E Þ 2 511 5 
” 1 the ſame anher allo, compadts of Ct are invalid where 
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quantity of grain from the baer the ground, and that the reſt 
-* ſhall be divided betwixt the parties ;—for, it caſe the produce exceed 
the quantity of ſeed, a ſtipulation of this hatüre defeats tlie partner- 
ſhip with reſpect to that particular quantity; or, with reſpect to the 
ꝛhole, in caſe the produce ſhould nor exceed the quantity of the ſeed. 
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. lated. in that, thing which is the chief object of cultivation; and in plies the ſeed; 
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that the ſtraw is the produce. (The Shie Al of Balib e age of opi 

34 203 +545 mon that the ſtraw ſhould alſo be divided equally betwixt the parties 3 

e becauſe ſuch is the uſual practice when no mention is made af the 

by ftraw ;' and alſo becauſe as the ſtraw is ſubordinate to. wle #, 
ſhould, as well as the * be * in partnerſhip ) 


mt 


* 
i "1 be ſtip olated chat the grain ſhall be divided equall „ and that 
A the ſtraw wall go to him who ſupplied the ſeed, it is valid; bez uſe. 
but it cannot this is conſiſtent with the ſpirit of compacts of cultivation. If, on 
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5 kr the contrary, it be ſtipulated | that the ſtraw ſhall go. to him Tha. Gt, 
other, not ſupply the ſeed, it is invalid, as ſuch a flipulation defeats t 
partnerſhip i in caſe nothing but ſtraw ſhould be produced, The. dif- * 
ference bet wixt theſe two caſes is, that the perſon who did. not. jd 51 
| ply the ſeed has no other claim to the ſtraw than what he a acquires 
from the ſtipulation, whereas he who ſupplied the ſeed has a right to. 
the ſtraw in conſequence of its being the produce of his feed; and 
whether the ſtraw be we to him or nat his of Few to it t holds 
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The produce... Wx a compact of cultivation i is valid, the produce oft the won ; 
8 is the joint property of the parties, 1 in ſuch. proportions, as they may 
cording to. Have ſtipulated, ſuch as an half, a third, or the like.—If, on the | 


agreement; 3 111 


and if 2 contrary, nothing be produced, the cultivator is not entitled to any ; 
n thing; for he has a right only to a ſhare of what may be produced. 
e eher wife where the compact of cultivation is invalid; for in that 
caſe an adequate hire falls due upon the perſon [of one of the parties, 
not upon the produce; and the * 18 not” abſolved by a failure of 
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| Beſides; the ober his 36 right therein except what he aequires in 14, te pro- 
virtud of expreſs conditions in the compact g and where that proves him — 
invalid, it follows of courſe that the entire eb belon 85 to e perſon ns WP. 
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cred what he would have received in conſequence of the conditions Eo Ro 
of the compact: becauſe, in fubſeribing to theſe conditions, he con — er, n ; 
ſented to relinquiſh his right to the kb This is the law, as laid 
down by. the two elders. Mohammed maintains that he ig entitled tg 
a'ſuitable hire, to whatever amount; for as the maſter of the land has 
obtained his ſervices in conſequence of an invalid compact, he is of 
courſe liable for the value thereof, fervice. not, being of the claſs. of 
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wy the ſeed * nel, by the je chu he pen er of the or, if the pro- pro- 
| ground i is to receive a ſuitable rent for his ground, whether there be Pes * a 
any produce or not. The reaſon of this is, that as the cultivator has adequate 


acquired the uſe of the ground | in Fal ue of an inyalid . 9 
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Wurz the, proprietor af the Sround, in conſequenee of having 


ſupplied the Seed, is entitled to the produce, h Nn. Ia fully. on the 
compact proving invalid, enjoy the wwhole, ſince it was yielded from 


| ground which was his own property. If, on the contrary, the cul- 


tivgtor, in conſequence of having ſupplied the ſeed, be. ent wled t to the 
oduce, he is to reſerve for his own uſe quantity wal to. the ſeed 


he ſupplied, and allo a quantity equivalent tg the rept he ig tg, pay to 
the proprietor of the ground, — and the reſt of the produce he muſt 
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aiflotution of it is not injurious. to the Get $ propetty. 0 (it 8 
otherwiſe where the proprietor of the ground dies after the crop has 
begun to grow, and appears like graſs; for in that caſe the compact 
is not diffolyed, as the cultivator would then be injured i in his property 
by the diſſolution of it. ) In this caſe the cultivator is not entitled to 


any thing for his labour; becauſe the uſe of a perſon? s ſervice cannot 


be appreciated but by a compact; and when the compact ee, 
null, the eſtimation of the ſervice no ae remains. 


— 


1 T is 5 ful fs the proprietor of ths dad to dtlve the « com- 
back, in caſe he have occaſion to ſell the ground to diſcharge conſider- 
able debts which he may have incurred, for this is a pretext, which 
he may avail himſelf of, in the ſame manner as in Hire x: —and in 
this caſe the cultivator has no right to claim from him any expence 
which may have attended the tilling of the land, or the digging of 
drains; becauſe ſervice is not ec but in conſequence of a 
compact; and as the price ſet on the ſervice, in the preſent inſtance, was 
upon the ſuppoſition of a produce, it follows that upon the produce 
being prevented, the cultivator is not entitled to any thing. If, how- 
SY the crop have begun to grow, although it be ſtill unfit for reap- - 

„the land muſt not be ſold for the payment, of the, Proprietor's 
debt until the grain be ready to cut down; hecauſe jf the lands were to 
be ſold, under ſuch a circumſtance, the ſale would be i injurious to the 
right of the cultivator; whereas, by waiting 1 until the. erop is ready, it 
only occaſions a ſmall delay in the payment. of the proprietor's debts, 


which is the lighter evil of the two. The Kizee muſt alſo, in this 


caſe, enlarge the proprieto 5 he have been impriſoned on account of 
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gard is paid to the benefit and (intereſt of both Parties, wherefore it is. 


both ſhould bear their proportions of the work or expences; bec uſe 
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to their reſpective proportions.” The reaſon be this is, that it thus 
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Ir the term of the compact of cultivation thould expire. before the Rules in caſe \ 8 
crop be ready for cutting, the cultivator muſt pay to the proprietor wn 1 


& expiring 


the land a hire or rent for his [the cultivator' 1. proportion of 'the before the 


crop is read 
ground until the crop be ripe; and 1 in the mean time any work 'to 1 | : 


which it may require muſt be performed by both parties according 1 ; 0 
prolonging the compact, and ordainitg the payment of a rent, a fe te- 


neceſfary that it ſhould be prolonged : and it is alſo neceffary that 
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the compact which they entered into is expired, and the cfop remains S0 
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their joint property, and in caſes of 1 joint property the work is incum- > 2 at be F ML. 
bent on both parties, in the ſame manner as the ſubſiſtence of a 


partnerſhip ſlave. (It i is otherwiſe where the proprietor of the land n 
dies whilſt the crop is yet green; for in that caſe it is incumbent on uy 145 


without conſulting the other, or without an order from the Ker, 


the cultivator to perform the whole of the work that may ee e 


quired; becauſe in ſuch an event the compact is continued during —_ 
remainder of its term: and it [the compact] obliges the cultivator to 
ſuſtain the whole burden of the work whereas, in caſe of the W 
term of the compact expiring, it is no longer binding, and therefore . 
the cultivator alone is not obliged to perform the work. 0 If, there- BY 
fore, either party incur any expence after the expiration of the term, 


he muſt bear it himſelf, as he” had no > right of himſelf t to ſubject the 
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"16; in the example above beeiteg⸗ the proprietor "of the land f hat 
be deſirous of taking the crop (which f is ſtill green) after the « expira- 
tion of the term of the compact, yet he muſt not be allowed to do fo, 


other to any hartes 170 200) 04 ee Pay up ad i21t mga 


becauſe it would be att injury to the cultivator. If, on the contrary, 


under the ſame cireunſtauce, thie cultivator be deſitous of taking the 
green crop, the proprietor of the land has three things 1 in his option; ; 


for he may either pull up the crop and divide it, or he may keep it . | «7. 


altogether and make an allowance to the cube wer equivalent to his 
| dies il . „ ſhare | 


52 


If the eulti- 


vator die, his 


heirs may 
continue the 
cultivation, 


but are not 


entitled to 
| Wages. 


* 


1 „„ 
che bor | Boox x. 


"11 


in which" ale lie ec deten om way a of che cultivator tha 
arhouniti of the'expence Incurred''oh that account ¶ becauſe if the 
cülfivator ſhould chuſe to defiſt from labovring, on the expiration of 


the term of the compict, he ann be compelled, fi ince it is pro- 
longed with a view to his benefit, which he himſelf has forſaken ;- 


and 15 injury is occaſioned to the proprietor of the ground, as he bas 
three modes in 10 option, by either 5 Na i is eee 


T8 17 * 7 * Fd *'s we yz 2 
807 ne .: 2511505 21 5111705 e 
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"4 A Cans ſhould die after this atop has e to grow, and 
his heirs mould offer to continue the cultivatioii until it be fit for 
reaping, and the proprietor of the land ſhould not conſent; in this 
caſe they are nevertheleſs authoriſed to continue the cultivation, as 


the proprietor Will fuſtain no injury thereby; but they are not entitled 5 


to any hire or wages, as the compact is continued with a view to 
their benefit. If, on the contrary, the heirs ſhould deſire to pull up 
the crop, and not to continue to cultivate, they cannot be compelled 8 


wh 5 


3 089 xg! continue to cultivate, for the reaſon above aſſigned; but the 


ten 


Theincident- 
al charges 
are ſuſtained 
by the parties 


in proportion 


to their re- 
ſpective 


ſhares. 


e "of the ground has in bis $ ee et three modes ready 
re ited. 2B „ Th : 2: B 175 125 | J 510 10 , 0 | 
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TR Ae cutting down the crop. of carr ag * e . 
lack, of thraſhing it, and of cleaning g the grain from the 5 falls upon 

both the parties n proportion to their ſeveral ſhares.” . If, therefore, 
they were to ſtipulate in the compact that the expences ſhall fall on 
only one of them, the compact would be invalid. In ſhort, all the 

above mentioned charges muſt be ſuſtained by both parties i in propor- 
tion to their ſeveral ſhares, and not by any one of them in particular; 


3 becauſe, when the crop 18 ready, the object of the compact being ac- 


compliſhed, the compact itſelf is at an end; and as the erop remains the 


joint property of the parties, and no compact or ſtipulation is left in 


force bet wixt them, it follows that any expences which may be after- 


wards required on account of their joint property ought to fall upon 


” both. e if they ſtipulate that thoſe 9 wan fall on one 


of 


| Boox xL. TI ATION. A ol 


of. them oply, ſueh a; ipulation i inconſiſtent with FO TO: ; 
the compa, as trends go the advantage af ous party, 9v8r.the-other;, 
and: all ſtipulationg having ſuch: a tendevgy, invalidate: che compaq ity. 
ſelf, in the ſame manner as ſtipulatigatby which, the enltixatq is 
bound to, carry the glain, or to grind it into flute) Abo Tegſaf . 
however, of oplulon that where the: parties 2gres that the operations 
above-mentioned ſhall fall upon the cultivator,its-is, een 
of cuſtom. The ſages; of Hale cancur inn dhis, gpinion ; and the 
Shims-al- Ayma obſerves, that this doctrine is authentic, and that the Pp 
practice prevails in his equutry.!: lo fing, every operation of agrigul- General = 
ture, previous to the maturity of the crop, ({uch;as; watering and e 
watching it,) falls upon the cultivatorz, and every uhſequent gpera: vil) HT ge 
tion requiſite until the partition, (ſuch as. reaping; Ef.) falls equa 33 
upon both: and, laſtly, every, operation that is neeeſſiry,.affer the. 


partition, (ſuch as carrying, in ga . falls pen N FR: 
. Na for their reſpecdiue ſhares. 0 2 


111910 Ne Sf 
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Tus een rule holds dad, Ale in caſes of, Meſaldt, or com- and of gar- 
- es. of, gardening; that is to ſay, all operations previous to the nd 
maturity of the fruit, ſuch as watering, grafting, and watching, the ” 
trees, fall upon the gardener; and all ſubſequent operations, ſuch as 
gathering the fruit, and watching, it, previous to a, partition, fall | 
upon both., If, therefore, it be ſettled /betwixt the parties Sts tt 
trouble of gathering the fruits ſhall fall upon the gardener, it it is. — 
approved, according to all, our doctors, as being uncuſtowary ;—and 1 8 

all operations, after partition, ont be performed by ch with reſſ Ne | 
to ARA gf ape, 1100 cbt | 
T_T. R 9 wt Ko Die: ri} 6 LE | 

2 bs in > aha of cultivation, the parties be deſirous of Wen 
down the crop w ilſt it is young, —or, in compacts of gardening, of 
pulling the dates whilſt they are ſour or moiſt, t the labour of theſe 
operations falls upon both, for the intention and deſirg.of , performin 3 
them terminates the compact, in the ſ arne manner as if the . or 
| dates 0 arriy 1 AIRF 7 47 k Ir) wr Df — 
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— 


1700 XA 7 in the W of the e, ſi ids, a compact 
entered into by two men, by which it is agreed that the one 
ſhall deliver over to the other his fruit-trees, on nabe that the 


other ſhall take care of them, and that Whatever is produced ſhall. 
belong to them both, in the Proportions of one half, one third, or 
the like: as may be ſtipulated.  Haneefa alleges, that a compact of 
_ gardening, ſtipulating an indefinite proportion of the produce, ſuch as 
an Aus" or a third, is wann, l two e ROW Sn 


4 
1 * 


= Applying, more parity to the plantar and Silent of 4. and POL bur. 


REDIF? 


1.5 «4 * 5 
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maintain that i it 18 valid, reid a term or peripd be ens. and; 
this 1s approved. It is to be obſerved, that compacts of gardening | 
are frequently termed: Mimilat as well as Moſz#d1; and the ſame 


laws hold with reſpect to them as thoſe which have been laid down. 


with reſpect to 9 of cultivation. n OS. 


[4 4 


: 23 5 


(Suarxri is 4 opinian. > that ena of gardening are © wild ; For y | Dofrine of : 


that compacts of cultivation are only ſo, where they happen in ſub- 
ordination to the former; as, for example, where the fruit trees grow 
in fertile and clean ground, which is watered for the nouriſhment of the 
trees, and the proprietor of them directs the cultivator to ſow a crop 
on the ground on condition that he ſhall get a ſhare, ſuch as one half of 
the produce. | Thereaſon he aſſigns is, that the original thing, in this 
point, is a contract of Mo4ribut; and to that a compact of gardening y 
bears a nearer reſemblance than a com pact of cultivation; for as, in 
compacts of gardening, the partnerſhip ſubſiſts in the produce, and not in 
the principal thing, (natnely, the trees, ) fo in contracts of Mozdribat the 
partnerſhip ſubſiſts in the produce or profit, and not in the principal or 
ſtock; whereas, in compacts of cultivation, if it be agreed that a part- 
nerſhip ſhall exiſt in the produce, and not in the principal, (namely, the 
ſeed)—in other words, if the parties agree that the one whofurniſhed the 
ſeed ſhall receiye an equal quantity of ſeeds from the crop, and that 
remainder ſhall belong to them both, the compact is invalid. As, there- 
fore, compacts of gardening. bear a nearer; reſemblance. to — 
than compacts of Aer it follows that they are the primary ob- 
ject, and that compaRs of cultivation are law ful only as a dependant; 


Shafei upon 
this ſubject. 


like a right of drawing water, which cannot be ſold ſeparately, but - ot 


is included, {ybordinately, i in the ſale of the land; or like a moveable 
article, (ſuch as the furniture of a houſe, ) which cannot be ſeparately. 
appropriated | in Wah, but is are in the approprjation of the houſe” 
or gromd £ on W. heit Rande? Dun, VV 


* It Aer; appear chat this opinion of g is ee e merely for hs purpoſe of 


elucidaridh, as it is not oppoſed to any different opinions, and his doctrines are ſeldom ad- | 
duced in 3 by the followers of Alee. 


ä J or no Oe 


C cou ers #+ -- Boes XLI, 


5 


Analogy re- Tak ſpecification of a term is requiſite 1 in compacts of gardening, 
uires the | 
pecification by analogy, in the ſame manner as in compacts of cultivation, the ; 

pf acerm; one being, in reality, a contract of hire, the fame as the other. Ac- 

Mental, cording to a more favourable - conſtruction, however. compacts of 

gardening are lawful without any ſpecification of a term. Thus, if 
two men enter into a compact, by which it is agreed that the one 

ſhall deliver his date trees to the other, who ſhall water and nouriſh. 
them until they produce fruit, and it become ripe, and no particular 
period (ſuch as a year, or the like) be ſpecified, the compact i is never- 
theleſs valid, and continues in force with reſpect to the firſt fruit that 
may be produced; for the ſeaſon for producing and ripening fruit is 
known, and ſeldom differs much. In the ſame manner alſo, if two 
men enter into a compact, and agree that the one ſhall deliver to the 
other the roots of ſhrubs, which are in the ground ®, and that the 
other ſhall water and nouriſh them until they yield ripe ſeed, to be 
ſhared between them, without mentioning any term, the compact 
is nevertheleſs valid, and takes place, with reſpect to the firſt ſeed 
that ſhall be produced and arrive at maturity; becauſe as ſeed is of 
the ſame nature as fruit, the period of its maturity being equally 

| known, it is, therefore, needleſs to ſettle any limited time. It is 
otherwiſe with regard to compacts of cultivation, which are invalid 
unleſs a period be ſettled ; becauſe the time of commencing the cul- 
tivation differs greatly, ſome crops being ſown during the autumn, 


ſome during the winter, and others during the ſpring ; and as there 


is thus a difference in the time of beginning the cultivation, the period 
of its ending cannot be known, for the ending depends on the be- 


nc where ginning. It is alſo otherwiſe in caſes of gardening, where one man 
the tłtees are | 


newly plant. delivers to another his young trees. newly planted ; for in that caſe 


wo the compact is not valid unleſs a period be fixed, it being very uncer- 


tain when the trees may arrive at that ſtage in which they are capable 
of bearing ae as + nt is 1 n a en on the 


* Meaning fuch vegetables a as renovate from tay root every Eiben. 
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4 * trees bear 1125 ithin the preſcribe A TNT longs 
to them, both/ in the, proportions. which they may have p Lins 
tettled; 5er, if they ſhould, not yield fr At yoril after i is Cxpire 19 F, 
gardener is entitled. 40 4, ſuitable hire for his Jaboury becauſe the gen, 
pack bas in this caſe been rendered abortive, by the/ercor of the, parties,, 
in ning 8, period th wort for che trees, to, yicld fruit, and which, jn+ 
yalidategtihe compar in che ſame manner as if. it had been. Knee to. 
beg ſngt ging. It is otherwiſe, homęxgr- if the, trees, 
aſterwatds: yield vs at ruit :: foro in that. caſe t. ic ſuppoſed? wing tas 
Agb, And hot do; the orte af the period, tha the eompact proves; 9 
abostiwo fr the compact therefore halds good, and neither SIDE 
isl enzitled toyrebeive any thing fm the other. * 29918 3112 od, gig! 
cl r 364) 26, owt and © | 
Cour Acrs of gardening are lawful with reſpe& to date tres, de comes 
vines, &ortanidralſoawith reſpect to herbs and roots. According to reſpet to 
the firſty opinion of — they are lawful with reſpect to date - trees . 
— OL, IV, f 1 and and roots, 


ö 
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and vines only; - becauſe the validity of fuch compacts: i is founded on 

the ſentence of the prophet regarding Kheebr, which is confined 
ſolely to theſe two. The argument of our doctors is, that the vali- 
dity of ſuch compacts is founded on their utility, and conſequently i is. 

eeeſltabliſhed regarding other things as well as dates and vines; and in 

anſwer to SHafei, it is obſerved, that the ſentence. of the Kok AN re- 
garding Kheebir does not admit of ſo confined a conſtruction; for the 
inhabitants of that mal cultivated all kinds of trees and herbs. 


The compa TRE proprietor of the orchard cannot diſſolve hb e unleſs 


coo" by he have ſome plea for ſo doing, ſuch as when the claims of his cre- 


4 ng, * ditors oblige him to ſell it. In the ſame manner alſo, the gardener 
_ * or cannot ceaſe to work, and thereby diſſolve the compact unleſs he ad- 
5 8 duce ſome plea, ſuch as ſickneſs. It is otherwiſe in compacts of 
cultivation; for (as has been already obſerved) in thoſe inſtances thge 
party who ſupplies the ſeed is at * to diflolve the . at a 
time previous to a n 


/ 


A compen "bot Ms men. enter into a | nd of W EI to this effect, that: | 
2er24 into the one ſhall deliver over to the other his date orchard, at a time when 
whilſt the 


N the fruit has already appeared, but is ſtill very ſmall, and may, by 
but not after watering and proper care, become full and large, it is valid ;—where- 
eo the fruit were arrived at perfection, and were incapable of being 
further improved by care, it would. be invalid. In the ſame manner 
_ alſo, if two men enter into a compact of cultivation, by which it is 
agreed, that the one ſhall deliver over to the other his crop, being 
yet green, and unfit for reapin g; the compact is valid; whereas if the 
Trop be fit for reaping it is invalid. The reaſon of this is, that the 
labourer is entitled to a ſhare of the produce on account of his labour 
but if the compact were to hold good when his labour can have no 


effect, he would be entitled to a ſhare without labour, and this. is not 
| admitted in the LAW. 


155 „ 7 ö e e WHEN 
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WIEN compacts of gardening are invalid, che ardent is. entitled. Mae 0 
to o ſuitable wages; as an invalid compact of gardening is Equivalent pa — | 
to an invalid contra& of hire, and CITES reſembles an invalid cory Sacdener gets 


WAPLES. 
n of . * 
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5 in a Smspen of wee one of the a mould die, the The Wen 
— becomes null, becauſe it is in reality A contract of hire. If hey yo wy 
the owner of the orchard die whilſt the fruit is yet green, che gar- either party. = 
»—— Rules in | 1 
dener may continue to work as uſual until it be ripe, notwithſtanding caſe of the 


the diſſent of the heirs. (This proceeds upon a favourable -conſtrac- 2 dy- 

tion; for by continuing the compact, the gardener is prevented from 

ſuffering an injury, and none is occaſioned to the heirs.) Hut if the 

' gardener ſhould rather chuſe to ſubmit to the injury, the heirs have in 

that caſe three things at their option; in other words, they may 

either divide the green fruit, agrecably to the proportion ſtipulated, — 

or, they may keep the whole of the green fruit, and pay to the | 
gardener the value of his proportion, —or, laſtly, they may take care 1 
of the fruit until it be ripe, and expend ſuch ſumis as may be neoeſſary 5 
for that purpoſe, and afterwards recover a proportionable part of the 


expence from the ſhare of the rue 1 ee is not at 
n to Cr as binn, heir u bd 


* 
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I the 2555 Ke, his heirs may ct werk at dent the Rule in caſe 
proprietor ſhould not conſent thereto, beckuft it tends to their mutual gebe = 
benefit. If, on the contrary, the heirs of the gardener decline work= _ 

ing, and rather ehiuſe to gather the fruit whilit it is ill green, the 

proprietor of the orchard mee np in a „ e as men- Ku N e 7 
wy above. | git _—- 115 00 „ 


. 7 
4 1 I „ 7 4 4 * PR © > C 11 N 4 


* 


Is both the putticn Ki, the heirs of the gardener may continue to Rule in caſe 
work; for as, if the gardener had lived, and the proprietor of the A 
orchard had died, he Tthe gardener] might have continued to work; FO 
it 1 that his heirs, as being his ſubſtitutes, have the fame thing 
Fa in 
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COMPACT OF „ Box XII. 


in * option. Ir, however, they ſhould decline it, the heirs of the 


proprietor are in that caſe at liberty to pr either of the thies yrs | 


Rules in caſe 
of the com- 


pact expiring 


wWhilſt the 


fruit is yet 


green. 


above mentioned. 


Ir the tert of the compact ſhould expire whilſt the fruit is ſtill 
green and unripe, the gardener may continue in his employment until 


it become ripe; and in this caſe he is not liable for any rent on account 
of the trees, the letting of trees being unlawful. It is otherwiſe with 


reſpect to compacts of cultivation; for if their term expire whilſt the 


crop is yet green, the cultivator may continue to work until it be fit 
for reaping, —but he is liable or the rent of the n the e of 


nd 2 5 e. 


Is the term of a compact of ebay expire at a time 8 the 


fruit is ſtill green, the gardener alone is obliged to perform the reſt of 


The compact 


may be diſ- 
ſolved by any 


plea or pre- 
„ 


the work; whereas, on the contrary, if the term of a compact of cul- 


tivation expire at a time when the crop is ſtill green, both parties are 
obliged to work until the crop be brought to maturity. The reaſon of 
this diſtinction is that, in compacts of cultivation, the cultivator being 
liable for the rent of the ground after the expiration of the term of the 
compact, it would be unjuſt that he alone ſhould afterwards perform 
the labour; whereas, in caſes of compacts of gardening, the gardener, 
as not being liable for any rent, is obliged to perform the work alone, 
after the expiration. of the term, in the ſame manner as before. 


ca of gardening n may be diſſolved by obo pleas,— 
ſuch as where the gardeneg is a thief, and there is reaſon to be appre- 
henſive of his ſtealing the branches or leaves of the date trees,. or the 


fruit, before it is ripe,—or, where he [the rims is diſabled from 


working by ſickneſs. 


A — has ariſen whether, if the es be 3 of ** 


quiſhing his work, it is lawful for him ſo to do ?—concerning which 


two opinions are recorded, ONE, that it 18 lawful; and ANOTHER, 


Boox XLII. GAR DEN ING. 

that it is not ſo.— This apparent difference may, however, be recon- 
ciled, by ſuppoſing that the former opinion alludes to caſes wherein it 
is ſtipulated that the gardener ſhall work wih his own hands, which 


e * is, by reaſon of dane, unable to f ulfil. 


N TY a man deliver to cher a piece 2 open ee for a certain 
number of years, that he may plant trees thereon, and ſtipulate that 5 
the trees and the ground ſhall be in partnerſhip between. them, each 
holding an half,—it is invalid, for two reaſons; FI Rs r, becauſe they 
have ſtipulated a partnerſhip in the ground, being a thing which al- 
ready exiſts without the previous aid of the gardener's labour; and, 
SECONDLY, becauſe-ſuch a compact is liable to the ſame objection as 
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A leaſe of 

lard, for 
planting, in 
3 


of a part of 


the produce, 
is invalid. 


Kafeez Tehan; for in this inſtance the maſter of the orchard in effect 


hires the gardener, and ſettles, as his wages, a part of the thing pro- 


duced by his labour, namely, one half of the trees. In this caſe, there- 
fore, the whole of the fruit and trees 80 to the maſter of the ground; 


and the gardener is entitled to the price of his trees, and alſo to an 


adequate conſideration as the hire of his labour; for as it is impoſlible 


to reſtore to him the trees, becauſe of their adheſion to the ground, he 


neceſſarily gets their value, and alſo.an alequate hire; nor is his hire 
included in what he receives for the trees; that is to ſay, they are both 


due, diſtinctly; the wie of labour being in 55 of itſelf E of 
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74 BBAH, or the Sloying of Animals ar Food. 
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All animal i animals, the fleſh of Ru 18 eatable, except fiſh and lo- 
ed T0r 


food, except \ cuſts, are unlawful, unleſs they be ſlain by Zabbah:—but when 


. ſlain by Zabbah they are lawful, as by means of Zabbah the unclean 


lain by Zab. blood is ſeparated from the clean fleſh, —whence it is that all animals 


1285 not eatable, (ſuch as rats, dogs, or ) are rendered clean by 
Zabbab, excepting only hags and men. 


* The Arabic lexicographers define Zabbah to ſignify, in its literal ſenſe, the act of cut- 
ting the throat; in the language of the Law it denotes the act of ſlaying an animal agreeably 
to the preſcribed forms, without which it is not conſidered as eatable. - 


| + Thatis to ſay, their fleſh may be uſed in medical nnn. 3 but till it cannot be 
eaten as ordinary food, 


ZABBAH 


e A is of two kinds I. Abtidrae, or of cute, (chat is, vo-  Zabbab is of 


Juntary, or at piraſure,) which is effected by cutting the throat above de 5 
the breaſt ;—and II. Iztiraree, or of .neceffity,' (that is, af random, from reli 
neceſſity,) which may be effected by a wound on any part of the ani- 
mal*'s:body.—The latter kind, however, is merely a ſubſtitute for tdte 
former, and accordingly is not of any account unleſs. the former be TG 
impracticable, as the former is more effectual in extracting the blood: 
but the latter ſuffices Where the other is impracticable; as mankind as” i» moi 
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| Tr 5s is one ok the #44 of Zabbab that * no — peg it It 242 Be 


lhceither.a) Muſſulman. or a Kitdbee:—The Zabbab of a Muſſulman. is 1 


therefore rr and. ip; alſo the Z abbah of a Kitdbee, althou gh he or a thbee. 
it be # vo in "the name of 4 — for in "a \ Seb we find theſe 
ſs «© THE VICTUALS oF Kun ARE LAWFUL TO You.” | 


IX 


| Tax Z ab i is ful e the flyer be Por HT wich the (provitel he 


* of the 7. aſineed, or invocation in the name of Gop, the nature _ 15 
of Zabbab, and the method of cutting the veins of the animal; fn che form 


of invoca- 


and it ſignifies not whether the perſon be a man or a Ps an infant tion,) whe- 


ther nan or 


or aride. a circumciſed perſon or an .uncircumciſed. „ 


or ideos. 


Pi ak ſlain boy a Feng is . Heeaule 2 pee 15 It cannot be 


Malen „e may dtal with them as well as wk KITABEES ;; St. ye n 


6 mu not marry their women, nor eat of animals flajn by them; and 
alſo, becauſe a Magian | is a polytheitt, and does not icknowledg the 
s of GoD. METS 
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| Tus - Zabbah Heaven 4 an N on is 1 1 be " an rien, 
not permitted to continue ini the faith to which he has turned, but 
muſt rather ſuffer death.— It is otherwiſe with reſpect to a Kirthees a 

for if he change his religion, he is permitted (according to our doctors ?: 
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to continue in that which he has adopted; and the law will ſtill con- 
ſider him, with reſpect to Zabbah, in the e de © as the arſe | 
| that Kith which he has embraced. \, 8 
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** — cl AY ſpecies, f game | Qin L a den. "5s unl * 


by a Mobrim be Not. ſlain within; the holy te territo FT: an in the ſam 


is unlawful, 


or ſlain by game gain in the holy territory is unlawful, although the flayer.be oth 
peroninholy 2 Mobrim. At; } is otherwiſe Where a Mobrim, or any other 


| ground, hays an animal that is not gan e either in the holy territory or in any | 


other place; for this is ſanctioned by the Law, becauſe the holy ter- 
 Fitoryaffords no protection to e 1 the gde of goats Wy 
Imi not ene CC 


, 274 . +} Fines S "It 711118 yt + t 


Rules an, T Wes * Lipet- wilfully o omit. ubs 2 bel, or ee 40, in ithe 


reſpe& to the ce 


Thad, or name of Gon,“ the animal I is carrion, and muſt not be eaten. If, 
invocation. Were, e. omit the invocation through Vorgegfulnt /i it is lawful. 
| Shgfei 1 18 of opinion that the animal is lawful in either caſt . Malit, 

on the contrary, maintains that it is unlawful in both; and that N 

ſulmant and Kitdbees are conſidered as the ſame, with reſpect to the 

omiſſion of the invocation. The ſame difference is to be found in the 
opinions of our doctors concerning a man omitting the invocation on 

1 looſe a hound or a flying hawk at game, or when he ſhoots his 

The nen * ends in wenn A r is s oppolite to that 
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to any perſon . W reſolved to undertake. a pilgrimage, lays himſelf under parti- 
cular reſtrictions, _ SEO ere ones bt treats hoc? 


© eee. ne neighbourhood of Ace, where no anima! 


of the ame ſ cies is eyer ut to d : 
& ſpe 137 eath, oye oe ng 1 - * ee IF l 


- 2 Arab, Zabeehi meaning (erally) the gau, fin, * 
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vecatibh We inilawful\ tlie only point on which they ered bein 
feſpectiuug the orhilfion of it from bfg rf. N of”, 
Wola ans Ih Oe wer of chillen that an aiiikoal ati vgcker ag Grp 


rf the in vocation from orvetfulne/s $ alfs valawf 
eotittaty, the ſets c 7 ty 155 | Abbas det e 
under $4 oͤmiſſion made wif —Hehce Abqo 
Hantefite doctors have declared 0 8 animA mat lab nder 
of the 1hvocation to be utterly 4 unfaWful; and that" the 
authotize the ſale of f meat fo "Latex, it bela 8 ly | 
opinions of all our doors,” The Ligne of $þ 
ate twofold.” Fiss r, the tophiet nas fad, LY Mussur MAN 15 
n the name of Gor, whether they mention it with their tongues of 
not. —Sxcoxbp x, If the invocation were eſſential to the legality 


of the anirnal, it could' never be remitted on a plea of forgetfumeſs, | 


any more than the purification efſential-to prayer. Beſides, adtmttin 8 


the itivocation to be eſſentlel, ſtill the Iiigſulman faith is x fubftitute 


for it, in the ſarne manitier as in a c 


fe of omifflon through forgetful- 


nefs. The arguments of our doctots, on the other hand, are thite- - 
fold. Fizsr, Gop has faid; in the Koxan; * EAT not Att. 
„ ING OVER WATCH THE NAME oy G GOD was! NOT BEEN MEN- 
bs ToHRB. E SRCORDL V, it is the univerſal opinion, as Has Pen Jo N 125 
already remarked;- 2Pttitvr'y, the prophet has ſaid, fegirding Alte may a 
the ſon of Him, . Iden thou haſt let loofe thy Bound after game, and 


«" repeated the ale. of God, thou niayeſt eat of that game; but if an. 
- other dog afift thine in Killing the game, thou ſhalt not cat of it, be 
7 cauſe thou Tepeate the name of God over thine own dog and 1 mot cue 


« the other :" it is the 


. God renders the game unlawful. The argument of Malik is founded 
upon a literal conſtruction of the paſſage of the Kon Au, which we 
have quoted above, it not being particularly expreſſed therein that the 


' wilf®/ otfiifflon is unlawful, and the omiſſion from Forgetlneſ awful, 
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fore evident that the omiſſion of the name of 
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Zabbah, it 
muſt be pro- 


nounced 


whilt the 


animal's 


| Shefei,. it onda. 
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iht aſwer which we gine to this argument ö that the:paſſage | 
phicily alludes to an animal with reſpect to Which the invocation has 
bern wilfully omitted, tlie /etter being here different from the ſurit oi 
the text, for if the ſpirit were according to the letter, the campanions 
of the prophet {who hold the firſt rank in point of authority) would 
doubtleſs have drawn arguments from it, and the difference of opinion 
that is to be found amongſt them would not have exiſted. The anſwer 
to Sbefei is, that the analogy, which he eſtabliſhes betwixt wilful omilſ- | 
ſion and omiſſion from forgetfulneſs, is not juſt ; becauſe he that forgets 
afts under. neceſſity, and the Muſſubnan faith is admitted as a ſubſtitute 
in his behalf; whereas, he: wha,wilfylly omits acts under no neceſſity. 
With reſpect, morecver, to the faying of the prophet quoted by 
Wars; to g caſe, of omiſſion Arena forget: 
ei wi ee „dt en Sl 985 n an WING 70 
lap g's wo. luce, em 111 ich 9b 11161 ie. 441 0 


by 6 nation of ee eee 


| pe over the animal at the time of ſlaying it, —whereas; in the 


caſe-of.Zabbah Ixrirdree, (or of a man ſhying an animal in hunting, ) 
the condition is that the invocation be. pronounced at the time of let - 


throat is cut- tinglooſe the hbund or hawk, or ſhooting the arrow, which is termed. 


ting; —and 
in the ſecond 


ooting 


an invocation over. the inſtrument. 
2 * dhat in the firſt, caſe the power of the man extends to the ſlaying; 


The reaſon of this diſtinction is, 


arrow, . Wbereas j ain the ſecond it; i 18 C confined. ta the act of letting looſe the 


ting looſe the 
dog or hawk 


bound or hiwks ot of ſhooting the arrow, and does not extend to their 


at the game. reaching the anianath. wherefor e the 1 m ocation muſt be pronounced at 
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the flake of ſuch act, which is in the power of the man.—Hence if 
a, man throw a goat on its f fide, with an intention of ſlaying it, and 
then pronounce the invocation, and afterwards let that goat looſe, and 
then, Without repeating the invocation, ſlay another, this 1 5 not. ad- 
miſſible, and the meat is unlawful; whereas if a man ſhoot an arrow = 
at an animal, and pronounce the! inyocation, and the eee of 
the. one which he aimed at, hit another animal, it is law fol; and 


„ 


the ſame law holds in the caſe of eng looſe : a hound a: 1 
N * Th AE the 


Sat —@©« 
bar ig abo ati animal pm ite ide A profiaymged iet 
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dihere and with) it-flayithe/animal,; id is awful There iNN he prot 
nounce theindocation byer one arrow and then te Another aud get 
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a6, BAY, Where fie fays HY thilig beſicges⸗ te game G85 mhfout © 
pauſing between thei, or dtiaking ue bf the ebaſun Rigg 4c- M 
in tlie etample ited ade „Tor; Where he ſays} Bu Hah, Mae 
Naſſoo! lab, * in the name of Gop, Mohammed is his prophet;” 
which would be abotninable; but the meat would not be unlawful;<. = 
ſecondly, where he fn any thing bg the name of Gon, without ns P «ts 
making a pauſe, but vfiag ache conunction; as if he wẽrd tou, 
* Bifm Haha If Faldi;'* us in the name of Gov and the fan '* 
<6-atiother;” or Biſn Hah wa' Fun, in the mme of at, 
another; in either f which caſes the animal Minis wnlayfab: | 
and, thirdly, where de ſeys any thing beſides the nume of: Go 
parately, and dy ietelk, either before or. alter the invocation, andabe 0. 
throwing 40% n of the animal, "is © | | 
not render the meat 'untavwful;. for it'is related of th 
hid pr ers iminedittely after performing Bals S tunen ant Autor e, 
* n. tn 10 Gate Ae r In Has fut 3115 
bat, Ir is 4 | Eh ditiv "of Zabbah that nothing but ine ALAN be Hd; Nothingmult 
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this as an 6 ketten, * bo Gcents But ir he fapeze during 
the Zabbah, and exclaims ** Alhumdolillah!” (“e praiſe. beyto Gp ? 
it is not ſufficient, (according to the Rawdyet-Saheet,) becauſe. the” 
_ exclamation'will then be confidered as thanks, and nat as the iner 
| caliun. The method which has. frequently) prevailed, of faying < * Bijep 
Hab oo Wah: Akbiaro," (ee, in the name .of Gop, and Gop. f 1s ed 
8 U e ken the ee is capt: ſoon * e i 4s: 
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Tur veſſel 3 eee, as; py in Zabbab are © four; 
namely, the Hallaom, or winder pipe 3 the Merree, or gullet; and the 
Malljun, or two jugular yeing>—<This is founded en a ſaying of the 
Prophet. According to She it is ſufficient if #190 f theſe veſſels 
(Cuamnely, the wind-pipe and gullet) be eut- According to Malt, on 
the contrary; three of the four do not ſuffige, but it is requiſite that 

hey be all ut. According to Hoawefs the animal is lawful where 
three of the four weſſels are gut, which ever they may be. .{hoo 1o/af 
Mas alſo at firſt of this opinion; but he afterwards declared it indiſ- 
penſably requiſite that the w indpipe znd gullet ſhquld be qut, and one 
ol the two blood · veſſelsʒ becauſe as the effuſion af the blood is the 


deſign of cutting the blood - veſſels, one of them may ſerve as.a ſyb- 
ſtitute for the other; — but as the gullet and windpipe, on the con- 


traty, anſyer two. different - purpoſes, (the one being the. ch annel 
of food, and the other the channel c of reſpiration, it 18 requiſite t erg 
fore that they be both cut, the one being unit to Rand 13 in the place 
70 the other. The argument of Haneefa 1 is that the majority repre· 
nts the whole i in many rules of the 1 LAW; and when three of the 


four veſſels are cut, the majority is out, and the object (hich xo 


ee {ffi of the hlood and Kata life) is effected, liner 
upon 
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upon qhree-of the aboug mentioned, veſſels being ent, 1 0 
not remain alive. If. thereſote, to avid giviug addi | 


are out: for as, in that caſc;{1a-cutting/ of the 
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three veſſels de cut, it is ſufficiant . It is othery ide where oply dun 


# cutting of the geb. does . 


be conſidered: as a principal of itſelf, being ſeparated from the reſt. In 


the Jama Sag beer, alſo, he alleges that if one Baff of the wind. pipe, 
and one half, of each of the blood -veſſels, be cut, the anir 


| lawfyl he that {the greater pet of dhecwind-8ign, and the greater 
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by the ſlayer. has ſaid Go has enjoined us to be:merciful to all: wherefore, awhen ye 


« Hay, tet i be done in the moſt merciful manner and when ye perform 
&:.the ZABBAH, Et one of ye ee vu. vita ** do it in 140 7 1 
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e 2 Ir. is abominable firſt to throw the W on. its 3 and 
ene Jas to ſharpen the knife; for it is related that the prophet once ob- 
La di ſerving a man who had done ſo, ſaid to him, Hot many-deaths.do 
9 intend that this, animal 27 die ? = ay 4d aer n Sarpen your Jour 
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2 off the head. of. the animal. The meat, however, in either of 
theſe caſes, is awful. Th e reaſons of the abomination in. cutting 
into the ſpinal marrow are, FIRST, becauſe the prophet. has forbid 
this; and, SECONDLY, becauſe it unneceflarily, augments the pain of 
the animal, which is prohibited in our n every thing 
wit; A which | 
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las it however in ſuch, a, manner as to cut the veſſels whilſt the inf To.” 
animal is fill alive, the meat is lawful, becauſe. the animal dies by, woundedpre- 


vious to cut- 


Zabbah: but the act itſelf is abominable, as it unneceſſarily augments tingitothroat 


the pain of the animal,, being in effect the ſame as if he ;hadjfirſt beben! 
wounded the animal, and afterwards gut its veſſels. If, on the n- 
trary, the animal die previous to the cutting of the veſſela, the meat wo 
is not lawful, becauſe. i in bi caſe the apa) dies e * cet 


9 taken place. Mt 
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Ix the caſe of all imb attached to wel and which do not fly Ae 

tem bim, the Zabbaß is performed by cutting the veſfels:—but in dan bye 

the caſe of thoſe Which have become wild, and fly from him, the 4 
Zabbah' is performed by chaſing and wounding them; becauſe where 
the Zabbah Ik htidree, or Zabbah of choice, is is impracticable, there is ot 
occaſion for the Zabbab Iztirdree, or Zabbab of neceſſity; and there is mem. 
ſuch an · impracticability regarding the latter claſs of animals, but not 
regarding the former. The:Zabbah IAuirdree is alſo law ful regarding 
an animal which has fallen into a well, provided the other ſort of 
 Zabbah be impracticable. Malil maintains that the meat is unlawful . 

| iv both the foregoing; caſes that is; in the caſe of a wild animal, and 
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Ne, ſptaring it in che hollow of tlie throat, near the wel at. | becay e 
bak. than by Zab- fis is agreeable to the Sunna, and alfo 0 aufe 1 in that part of the 
| throat the veſſels of a camel afe cotnbin lp It 18 alſo oel 0 a flay it 
e by by Zabbub, lth 2uch this be confide red 48 abondttiable, ſince it Later 
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Zabbah of ohe Alden anſwers for that of _ feetus like 


the foetus. is, in reality, a conſtituent! part of the other, ail 
joined to her until ſe by a pair of ſciſſars or knife, 1 


the ſame food, and lives b by the ſame breath and it is Weste con- 
ſcdered as ſuch in law, inſomuch that it is included in the ſale of the 


other, and i is rendered free by the emancipation. of the 2 the 
2 z a conſtitnent part of the mother, 


tus, therefore, being a ; the m 
that the Zabbab, of the. mother ſerves alſo for it, 5 = 
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N ans ba  WNENCE it is that. a ſeparate. Zabhah, is necei- 
caſe of its being alive. Moreover, if a pet ſon deſtroy a ſcetus 
he is ae to a pecuniary penalty; and the owner of it may eman- 
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oy. ks as Zabbab, A fetus, moreover, is included in the 


fale of the mio ne other, b auſe the ſale would otherwiſe be invalid, and 
from i this hec effit) ity it . uded 5, Andit it is likewiſe ſe rendered free 2 
the manumiſſion of ther, « that.a bood-infant may not 
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Allbeaft and RP e Yo. hair, prey with, their teeth, Ia al 
are unlaiffut, birds which ſeize it with their talons, are unlawful," the prophet 
having prohibited mankind from eating them. The reaſon of this 
prohibition is becauſe Man is held particularly dear, and it is to guard 

him, leſt by eating of theſe animals their bad qualities 170 185. mn 


" to bim, and. affect his diſpoſition, ne 
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| Rooks are ' Crows which frat” on grain [rooks] are neuter+: but the « crow 


: but 
—_ = 4 i the wilderneſs [the carrion crow] and the raven, are not lawful. — 


and ravens According to Haneefa the magpie is neuter, like poultry ; 4 arbough i it f 


are unlawful. 


—Magpies, be faid (upon the authority of Aboo Yooſaf 'F that it is abominated, be⸗ Wo 


the crocodile, 


otter, all in- Caulc it frequently eats dead bodies. The crocodile and the otter, 
ſects, and the 


2 waſps, and in general all inſects, are abominated. The aſs and the 
e e mule are unlawful, becauſe they are prohibited by the prophet — The 
fleſh of horſes i is held iri abomination by Haneefa and Malik. Accord. 
ing to the two diſciples and Shafe? it is neuter ; for it is mentioned in 
the Hadees Fodbir that the prophet permitted it; and ſome are of 


opinion that the milk of mares-is alſo 7 neuter. According to Haneefa, 
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8 Arab. 265. Nb; meaning, literally, erdalbr@ dich have caning tteth, The elephant 
(although certainly not a beaſt of prey) is perhaps claſſed with thoſe, becauſe of his tuſks. 

+ It is here proper to remark that, in the Muſfulman law, there are four gradations from 

- legality to illegality. I. Hilal, or poſitively lawful. II. Meb4h, or neuter: (that is, indif- 
Jeri, and which may either be purſued or avoided.) III. akrooh, or abominable : (that 


_ reprobated, but which is nevertheleſs lawful. 0 UV Swe u unlatuſul: (that 
in, e 1 ? 
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the 


| have been. killed according to the laws of Zabbab, excepting . men 
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the fleſh of hates i is neuter, becauſe the e prophet eat it, and commanded Bee e 
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his com 98 0 To eat of it. 


4 % 4 : | 5 F ; 2 N 
: | F,? 4 \ y 
x 
. 


TRE fleſh and ſkin of all ig pin animals become pure after they | 


ur g! to * they | 


a4 Ac 


No n that lives 3 in water is lawful gg fiſh. 22 Me a No aqua 


ph Jak: — ; 


1 become n. 3 


. * 
— * 


= number of other learned men are of opinion that all water animals are fulexceptliſh- 
lawful. Others again fay that ſea-dogs, ſea-hogs, and mair-men, are 


 ynlawful. 5 1 1 
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FrskxEs which, 1 of Pls Boat u upon the farface of of the Viſh bene 


water are abominated. According to Shafei and Malik they are neuter. 4 ON 


The rule obſerved amongſt our ſect is this. —Fiſhes which are killed = laws 
by any accident are lawful, like thoſe which are caught; whilſt, on 


the contrary, lach ag dye of thomſelv without any accident are un- 
lawful, like thoſe Whih are foutld Goals on the ſurface of the water. 


There are, however, different opinions regarding ſuch as die of ex- 


treme heat or cold. F e bang Mb b 
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Sacrificemuſt TT js the duty of every free Muſſulman, arrived at the age of matu- 
be performed 
at the Fed Al. rity, to offer a ſacrifice on the Eed Kirbdn, or feſtival of the ſa- 
Kirban. 
1 crifice *, provided he be then poſſeſſed of: a 'Nijub +, and be not a tra- 
: veller. This is the opinion of Hanegfa, "Mohammed, Ziffer, and Haſan; 
| ati likewiſe that of boo Too/of, according to one tradition, —Accord- | 
; ing to another tradition, and alſo i in the opinion of Shafel, ſacrifice 1 is 


4 ” 5 s +4 


* 
- * 


„„ : This feſtival happens on the tenth of Zee-hidik, and was inflituted i; in | Commemora- 
tion of Abraham having offered up his ſon {/bmazl as a ſacrifice to Gow, in conſequence 
5 of a viſion he had.—See Sales's Koran, Vol. Il. p. 312. 


I For the amount of Niſab, ſee Vol. I, p. 1, b ꝶ. 


bes xl 5 30 Nb 1110 E. | =. Dh 
not an indiſpenſable duty, SAT laudable. Tabäbre reports that 5 * te ning na 


the opinion of Haneefa it is indiſpenſable; whilſt the two diſciples hol. 5 od 
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TY 
Tris i incum- 


Tus pling: is hierifice is Meme on a man on e + of = 
Hinds; and on Account of his infant child. This i the opin pu ef man, for 
Haneefa in one tradition. In anther: (Which is recorded in the Zdbir jor in nat 
Rawiyet) he has ſaid that it is not.incumbent on a man to offer a ſa- rene 
crifice for his child. —In- fact. according to Haneęfa and Ab Tue . 
a father or guardian are to offer a ſacrifice at the expence of the child. n 
(where he is poſſeſſed of property,) eating What parts of it are eatable, 
and ſelling the remaining parts that are valuable in their ſubſtance, 
ſuch as the ſkin, &c. Mohammed, Ziffer, and Shafei, have ſaid that a 


father is to ſacrifice on account of his child at his own expence, and not 


A Sas W bebte ip Green 1055 ah; that 4 The vie 

forum, a cow or a camel. —If a cow be ſacrificed, for any number of En. 
people fewer than ſeven, it is lawful; ut it is otherwiſe if fac fice Oy, _ 

on account of cight.—If;” alſo, in an aſſoci tion of ſeven people, the to ſeven, a 

| contribution of any one af them ſhould be leſs than a ſeventh ſhare, the conor camel, 

ſacrifice is not valid on the part of any, She 
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| ee i Pöidiy and in tes the gropry of — 
4 50 men, ſhould be ſacrificed by them on their own-account,, it is TIT ne 
| lawful, according to the moſt authentic traditions: —and in this caſe Le joiy of 
they muſt divide the fleſh by weight, as fleſh is an article of weight. bee. ä 
If. on the contrary, they diſtribute it from conjectural eſtimation, it 
is not lawful; unleſs they Wl to each * of the wh Hort- ad the 
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It is not 1 


cumbent on 


the poor or 
travellers. 


The 1 


performing 


Ut. 


Sus tf 
+! KK © 3 4 


| 5 the eobntry, and the p 


SACRIFICE. 15 Boon NI. 


an animal Vin du. the Herißee, it 18 lawfuk—lt 3s, eri moſt adviſcable 


purchaſed ſor 


that he affoemte:with the others at the time of purchaſe, in order that 
the ſacrifice may be valid in the opinion of all our doctors; as other- 


wiſe there is a difference of opinion. It is related, from Hanegfa, that 
pain >. it is: abominable to admit others to ſhare-ini a ſacrifice after purchaſing 


the animal; for, as the purchaſe: was made with a view ee 
—: ci inne Sie 0 11 
61 {4") . +14 3 oY 117 7 Wn 1 N L438. C73. 21 $ | . 
* \Ghenivebw ibn en n 0 man or resse 
for Aboo'Bickir and Omar Farool did not offer the ſacrifice of the E 
_ their travels; and it is, moreover, related that Ales faid, 
e neither the prayers of vids mar the qr f the Ep are _ 
„ nen een 

4 511. 80 7141 F1 C VV . p 
Tux time of the offering is on the morning of the y ab | 
val; but it is not lawful for the inhabitants of a city to begin the ſa- 
- Efifice until their prieſt ſhall have finiſhed the occational prayers." Vil- 
gers, However, may begin after break of day. T ke: place, in fact, 
muſt regulate the time. Thus, where the place of celebration is in 
rformers of it reſide in the city, it is law ful te 


begin in the morning: but if otherwiſe,” it eaſt be defred-uncil the 
praets be exid. 17 s © 246 ws 2160 F 23) 4 hor wor 


Ir the vidtim-be-Bcldcaficerthe — moſque, and prior to 
| thoſe offered: at the place of boy! eee as ig likewiſc»the 
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g FORE 16 ka ful POR three aye, —that'is;" on the day of 
the feſtival, and en the ro enſbing days—Shafeias/ of opinion; r 
it is lawful on the three enſuing days. The ſacriſice ef the day of tht 
feſtival is, however, far ſuperior to any of the others. It is alſo la w- 


ful to ſacriſics om the ah of thofe duys, although t be eohſidered 


5 s abominubls —Morevver, the. + offering ol faerißees en theſe· days is 


6 | more 


ur chat purpbſe in either of cheſt caſes it is incumbent. on, 
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ſtated days; and have previouſty cet ent inet upon the offering of any 88 
particular goat, for inſtance; or, being poor, have purchaſed a goat the oper 


time, the _ 


hy tim woſt 
boſtow it alive in charity. 's But, if he he tich, it is in that gale ind Ga 95 5 
cumbent on him to beſtow, (inicharitys 4 ſum/ adequate to the price, 1 oy a 


If the facet: 
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Wi is nes e b that are blemiſhed, —ſuch as The ſacrifice 


thoſa that are blind, or lame, or ſo lean as to have no marro in their * 
bones, or having a great part of their ears or tail cut off; Such, hows it 
ever as have a great part of their ears on tail remaining may lap full 
bc ſacrificed. Concerning the. determination of a great pant of a 

member, there are indeed various opinions reported from Hangefa,mr 
In ſome animals he has determined it to be the third; in otherz mor- 
than the third ; and in others, again, only the our rh. In the opiuian 
of the two diſeiples, if more than the half ſhould remain, the facrifices | 
is en and chis Sue has * ATC, by the ame _"_ Lale. 

3 „ ts 3 | . 
te anc (enn this third ofiits ah ks d ee en but « ler 

or cye- ght, it may be lawfully facrificed:—bub if, in eithet of theſe Penna 
caſes, it ſhould have loſt more than a third, the offering; of it is not E 
lawful.— The rule which our doQors have laid down to diſcover in 
what degree the eye-ſight is impaired, is as follows. The animal 
muſt firſt be deprived of its food for à day or two, that it may be 
rendered hungry; and having then covered the eye that: is impaired, 
food muſt be gradually brought towards it, from a diſtance, until it 
. indicate, by ſome emotion, that it has diſcovered it. Having marked 
the men ſpot at whieh it obſerved the food, and uncovered the 


weak 


SACRIFICE. 


weak eye, the perfect eye muſt then ind. and the-ſime 3 
carried on, until it indicate that it has obſerved it with the defective 
ye. If then the particular liſtance from thoſe parts to where the 


animal ſtood be meafured, it may be known, from the N 
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; fo likewiſe where the horn is broken, or where the animal is mad or 


g j. caflrtey,—Many, however, have faid, that it is not lawful to ſacri- 


 fice a mad animat, unleſs it eat food, in the ſame manner as it is not 
lawful to facrifice a Gurgeen [the offspring of a wolf and goat] unleſs it 
| be fat. With regard to animals that want teeth, it is reported from 
Aboo Yoofaf that they may be lawfully facrificed, provided they be 
able to chew,—or (according to another report) provided the greateſt 
of their teeth be remaining. - Animals, how ever, that are born with- 
out an ear cannot lawfully be ſacrificed, What is here ſaid reſpects 
| fuch. blemiſhes -as may have exiſted in the animal, previous to the 
_ purchaſe of it; for if it be perfect at the time of purchaſe, and after- 
wards contract ſuch a blemiſh as to render the ſacrifice of it unlawful, 
and the proprietor be rich, it is in that caſe incumbent on him to ſa- 
"efifice" another; whereas, if he be poor, he may lawfully ſacrifice the 
ſame.” The reafon of this is, that as an offering is incumbemt on a 
rich man originally, and not on account of his purchaſe, the animal 
therefore which he buys is not particularly ſet aſide for the offering; 
whereas, on the contrary, an offering not being incumbent on a Poor 


man, except when he purchaſes an animal with that intent, the ani- 


mal ſo purchafed is therefore particularly deſtined for the purpoſe: 
and accordingly, our doctors hold that if an animal, purchaſed with a 


view to be offered, fhould die, it is incumbent on the proprietor, if 


he be rich, to ſubſtitute another, but not if he be poor or, if the 
animal be either loſt or ſtolen, and the purchaſer, having bought an- 
other, ſhould then recover the firſt, in ſuch caſe it is.incumbent.on the 
proprietor, if he be rich, to facrifice one of them, whether ut be the 
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atel ly made, it is layyf al and ſu; cient.” 80 alſo, it is 1 law ful, if t the ani 
mal, in that ſituation, having, received al an EAT uld run d 52 e ons 
having been immediately and ol delay tak 8 ch ould oa Sond ol hs 
ſacrificed. Mohammed has Iike wife judged the factii awful, . a 


this caſe, the animal ſhould” not be retaken until after forme delay! 
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eepting, however, a ſheep, which may be facrificed when a Judday 
or ſo young, as th have no teeth; and in this caſe our doftors. have 
made it a condition that the ſheep be of large ſtatute, inſomuch as, to 
have the appearance of a Soonee at à little diſtance. The period of 
day in ſheep (according to our doctors) is at the Expiration of ſix 
months, and the cc mmenceme it of the ſeventh. The time of Sconce 
in goats or ſheep is at the age of one 10 in cows, % as "0 E390; 
nd in camels,at the age of lire Kae 
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If one of 


Grey Jain Ir ſeven perſons purchaſe a cow for herifice, and one of them 
n afterwards die, and his heirs deſire the other ſix to facrifice a cow 


_ ray of on account of themſelves, and on account of the dead, it is lawful ;j— 


requiſite to whereas, if they ſacrifice it without the confent of the ny it 18 not 
the ſacrißce. 1 wh ul. | 


Tra Chriſtian, or any Paule whoſe abject is the flcth, and not the A 
kerifice, be a ſharer with ſix others,” the Reifes is not lawful on the | 
part of any. 


Rules with ty 2 whe "A a perſon, who offers a ſacrifice, either to eat the 
reſpect to the 
dilpofzlorthe fleſh, or to beſtow it on whomſoever he pleaſes, whether rich or 
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is is likewale lawfal to barter it © any bs Poa article that yields 
profit in its ſubſtance:—but it is not allowable to barter it for any 
thing conſumable, as Vinegar, and ſuch like. Fleſh, 3 in theſe reſpects, 
is conſidered in the ſame light as ag age according. to the a * 

„„  -thenkic traditions. , Road het? C 
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IF the fleſh of a facrifice be ſold along with the ſkin of it for 
money, or for any thing that is not profitable but in conſumption, 
it is incumbent on the filler to devote the : rice to the poor and the 

ſale is valid. 
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Ir is PM We to take vs it of the victim 1d al it W . 
che facrifice be performed; but not after the ſactifice. In Me my * 
1 it 18 abottiinable to trill the victim and ſell the wil. 
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-IT is _ adviſeable il the 1 who offers hs en It muſt be 
ſhould himſelf perform it, provided he be well acquainted with cas fy * 
the method; but if he ſhould not be expert at it, it is then adviſe- 2 pre- 
able that he take the aſſiſtance of another, and be preſent at the 1 


operation. 
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Iris aborinable to commit the ſlaying of the victim to a K3tdbee. NN 
If, however, a perſon order a Kitdbee to ſlay his victim, it is lawful. ployed to ſlay 


It is otherwiſe where a perſon orders a Magian, or worlhipper of fire == 1 
to ſlay his victim, for this i is nee NG. FS 


wc gets 


Ir two perſons commit a miſtake, each Nlaying the offering of Two 3 
the other, it is lawful; and no compenſation i is on that account due 2 ing m_ 


from either. If, alſo, having erred in this manner, they ſhould eat tim by 2 
the fleſh, and then diſcover the miſtake, in this caſe it is requiſite make a mu- : 
that they fandtify the act of each other, and facrifice is then fulfilled. a 
If, on the contrary, they refuſe to do ſo, and diſpute the matter, 
each is in that caſe entitled to take a compenſation for the value of 
the fleſh of his offering from the other, and muſt then beſtow f uch 
compenſation i in alms, as it is a return for the fleſh of his offering: 
and the fame rule alſo obtains where a ith d Ne the geh of the 


offering of another. 


Ir a 9 uſurp a goat, and 1 it; he is in that caſe Caſe of ſacri« 
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* Makrovh is the participle paſſive of Rurik, to abominate; this word is frequenty 
taken in a milder ſenſe; and may relate to any thing improper or unbecoming. | 
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ſ- Difference of 
opinions con- 
cerning the 


to be received. Mabammed was of opinion that every thin 8 Aach . 
is unlawful; but as he could not draw any convincing argument from 1 
the ſacred writings in favour of this opinion, he renounced the general 
application of unlawfulneſs with. reſpect to f uch articles, and claſſed 


hb. 


It is abomin- 


able to eat 
the fleſh or 
to drink the 
milk of an 
.a/5, or to take 
the urineof a 
camel, unleſs 


Tan 


or to uſe veſ- 
ſels of geld or 


| gold or ſilver in eating, drinking, or in keeping perfurnes ; . "becatiſe 


filver. 


ABOMINATIONS, 2 XIV. 
them under the particular deſcription of Makrooh, or aboninable.—It 
is recorded, on the other hand, from Haneefa and Aboo Yooſaf, that 
Makrooh applies to any thing which, in its qualities, nearly approaches 
to unlawful, without being a0 ſo.— This article 1 is W Acer gh, 
under a variety of heads or ſections. 


FY 5 — 


SECT. I. 


Of EarinG and DRINKING, 


% 


| HANEEFA has ſaid that the fleſh and milk of an aſs, and the urine 
of a camel, are abominable.—According to Aboo Yoo/af the urine of a 
camel may be taken as a medicine; but with reſpect to milk, it is a 


ſecretion from the blood, and is therefore ſubject to the ſame rule with 


the fleſh of the animal from which it is eee, * T 012 


Ir is not allowable, either to men or women, to uſe a veſſel of | 


the prophet has faid, with reſpect to any perſon who drinks out of a 


veſſel of filver or gold, that ! the fire of hell ſhall, enter into bis belly; * 


and it is alſo related, that a perſon having brought water for Aboo | 
| Hareers i in a fi filver veſſel, he refuſed to drink, declaring that, the pro- 


phet had prohibited h him Tom drinkin g out of ſuch a veſſel. The pro- 
hibition, therefore, being ef ſtabliſhed with reſpect to drinking, it fol- 


laws that the rule extends to the uſing of oils, and, fipilar articles, that 


being 3 in effect the ſame with drinking, fince ; in both caſes the uſe of 


a veſſel of gold or ſilver is induced, hence it is that the uſe of a 
golden or ſilver Tpoon 1 is abominable, as- allo the uſe of a ſilver or 
" 1 Is End 


ABOMINATIONS. 


Book XLIV. 


golden bodkin for drawing antimony along the eye-lids;-or of tones 
for holding Anger or i comune nn made: of __ metals. g 


Tux uſe of veſſels a of lead; glaſs r and ite is hint, 
_ Shafei maintains that thoſe are W 4; becau le oy. TORE gold 
Ca e 7g T MIO PH. We 

Ir is ; Wownbile, den to Elan, to drink out of an Wooden 
veſſel ornamented with filver, provided the particular part to which 
the lip is applied be void of it. In the ſame manner, alſo, it is per- 

tted to ride upon a ſaddle interwoven with filver, provided the ſpace 
yr ond for the ſeat be plain; and this rule likewiſe holds with reſpect 
to a couch or ſopha.— According to Aboo Yooſaf, on the contrary, all 
thoſe are abominable.—From Mohammed there are two traditions. on 


this point; one correſponding with the opinion of Haneefa, and the 
other with that of Aboo HN voſaf.. After the ſame manner they have 


diſagreed concerning the uſe of a veſſel or chair adorned both with. 


gold and filver; concerning ſwords, moſques, frames of glaſſes; and 
gold or ſilver; and alſo 


books, when they are ornamented either wit 


7: F'? 


It is FO 
able to uſe 
veſicls of * 
lead, glaſs, 
cryſtal, or 


a gate; 


or ta drink 
out of veſſels, 
or ride u ; 
a ſaddle, or 
ſit upon a 
chair or ſopha, 
ornamented 
with gold or 
ſilver. 


concerning ftirrups, bridles, or cruppers of that deſcription.—Theſe 


differences of opinion, however, exiſt only whete the gold and filver 


is fo applied, in any of theſe caſes, that it is to be ſeparated only by 
means of ſome difficult proceſs: but the gilding of things, either with 


gold or filver, in ſuch a manner as to require art to ſeparate it, is 


unanimouſly allowed. —The argument of the two diſciples i is that the 
uſe of one part of a veſſel includes | the 'uſe of the Whole; wherefore 

they hold it equally : abominable as if the part applied to uſe were le- 
| wiſe of gold or ſilver. | Hanegſa, on the other hand, argues that orna- 
ments of gold or 'filver, when not applied to uſe, are merely appendages, 


and therefore not to be regarded; 'Whenice the uſe of the article ! is al- a f 


lowable, in the fame manner as wearing a garment Which is 18 trimmed 
with filk, ot a 1 ng whidk has a piece of gold ſet in it. IRA. 
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The informa- 


tion of an in- 
fidel may be 

credited with 
regard to the 
lawtulneſs of 
_ anyparticular 
food. 


credited with reſpect to the illegality, in a A Fogg degree. 


A preſent 4 


may be ac- 
cepted b gy 
hands 0 


| TS 


infant. 


The word of 


a reprobate 


as he is preſumed to be poſſeſſed of reaſon, and fal ſehood is prohibited 
in his religion: beſides, there is a neceſſity for believing his aſſertion 
in temporal concerns, from their frequent occurrence. If, on the 
contrary, the ſervant inform his maſter, that « he purchaſed' the 


40 one who was neither a ſcripturiſt nor a Muſſulman, it is in that 


ſent,“ in that caſe the perſon may juſtly credit the information, as as 


accept of it; becauſe it is perhaps impoſſible for them to bring wit⸗ 


an unneceſſary reſtraint amongſt mankind.—It is related, in the ama 


maſter has ſent me as a pon þ to you,” it 1s lawful for that perſon 
to Wert of her, 2 8 


| theſe terms has been fully explained elſewhere. fo. 


ABOMTNATTONS. Boox EVE. 
Ir a perſoh ſend his ſervant; or a hireling, being a Magian, to 
Ae meat, and he purchaſe meat accordingly, and acquaint his/ 
maſter that he had bought it from a Few, a Chr! lian, or a Muſſulman, 


it is lawful for him [the maſter] to eat the food (6 purchaſed ;* becauſe 
the word. of an infidel is creditable in all matters of a temporal nature, 


meat from an infidel Who! is not a ſeripturiſt, and it was lain. 


caſe unlawful for the maſter to eat the fleſh ſo purchaſed; for as the 
word of an infidel is credited with reſpect to the legality of meat, it! is 


* 
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* 
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Ir: a e 1 550 male or F Genale, or an * 55 ſhould « carry 13 
thing to a perſon, faying ſuch an one has ſent this to you as a pre- 


it is a frequent cuſtom to ſend preſents by ſuch meſſengers. In the 
ſame manner, if either of theſe ſhould intimate to a flaye that his 


maſter had given | him a licence to trade, he i is allowed, accordingly, to : 


neſſes to atteſt the intention of the maſter, whence, if their word 
were not. credited, it would occaſion an obſtruction, to buſineſs, and 


Sagheer, that where a flave girl comes to a perſon and ſays, my 


of 


> 

* 9 * e : 
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* 


Is al temporal concerns 5 the word of a bre * a be taken; Z 


* 


* Arab. et, in ne en to Aail, 2 juſt or ui perfon,—The diflnBion b between 


„ but 
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but in matters of a ſpiritual nature the word of an ug right man a is 
to be credited. The reaſon of this diſtinction is, that affairs of a tem- 
| . nature are of e e N amongſt Ml e of men; ; 


7. Ke one 1 in a ſuch pep" is ne whiadir that 90 — 
be virtuous or diſſolute, a Muſſulman or an infidel, A man or a woman. 
Concerns of a Hiriinai nature, on the contrary, are-not of ſuch fre- 
quent occurrency; 4 hence. it is requiſite that in relation. to them A 
greater caytion be uſed, . The word, therefore, of none but an up- 
right Maſſulnan, 18 admiſfible ; in ſpiritual matters; becauſe an unjuſt 
man lies under a ſuſpicion of falſchood; and an infidel, as not follow- 


ing the Law himſelf, has.no right of enforcing i it upon others, 


caſe is different with reſpect to temporal matters; for an infidel is per- 
mitted to reſide in a Maſſulman territory purely on account of his tem- 


poral buſineſs, for which he would be incapacitated if Bis word in 
temporal matters were to be rejected. From this neceſſity, therefore, 
credit 18 given. .to it—A perſon, alſo, whoſe character is unknown, is 
conſidered Wt the ſame light as an unjuſt man or reprobate; and his 
word relative to. matters of faith is inadmmible. It is, however, x re- 
lated in ; the 2 dbir. aw yet, that fuſpi icion and probable conject ure are 
the grounds on which i it is lawful to determine in this point ; in other 


e 


W 


in all zempo- 
Concerns; buc 


not in ſpiritual. 


| matters. 


Ke a ka as*., * 
> x «%# $% 


18 and the ſame 


of a perſon of 


unknown cha- 


racter. 


Words, praclier muſt accord with the conjedture which appears moſt | 


b ble c or beſt ſuppo rted. f There i is alſo another tradition from Ha- 
nes, that the word of a perſon of unknown eharaQter 82 be be. 
gd inc m⸗ ters of + piritual ep . 2 
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Tus word of a freeman or whe whether mile or feilt, is s ad. 
mitted in ſpiritual concerns, provided they | be up a de T7 for, in con- 
ſequence of integrity "veracity proponderates; a chis Is 4 cauſe of 


The word of 


an vpright 
perſon, 1 


ther freeman 


Or ſlave, may 


5 5> 


© And, Ad; ; in nh to Fast. 


— 
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90 AB OMINATIONS. Boo XLIVI. 
be taken in belief. --It is to be obſerved, that what was before related, of licencing 
drs taal mat: . ſlave to trade, ſending preſents and meſſages, and the like, are of 
oY the claſs of temporal matters; as is alſo the inveſting of another with 
the power of agency.— Information, on the contrary, concerning the 
impurity of water (for inſtance) is a matter of a ſpiritua! nature. In 
this inſtance, therefore, if the former be an upright Muſulman, the 
perſon who receives the, information is at liberty, in performing his, 
purification, to ſubſtitute. ſand for the water, in the manner of zeyum- 
mim *, and muſt not perform it with the water, —If, on the contrary; 
the informer be a profligate, or of unknown character, it is incumbent 
on the perſon who receives the information to conſider the matter de- 
liberately; when, provided he conclude the informer to be a perſon 
of veracity, he muſt perform teyummim inſtead of ablution.— (In this 
caſe, however, he ſhould uſe the precaution of firſt pouring out a 
little of the water, and may then perform feyummim; whereas, if the 
informer be of an upright character, as there is in that caſe no ſuſ- 
picion of falſehood, the pouring out the water by way of precaution, 
s entirely unneceſſary.)—If, on the contrary, the reſult of his re- 
| fleCtion be that the information was falſe, he muſt perform ablution, 
but not teyummim with the water, This is what the law enjoins; but 
in this caſe alſo it is a requiſite precaution that, after ablution, he per- 
form teyummim, as the judgment he has farmed in this caſe. is entirely 
from conjecture. It is alſo to be obſerved that legality and illegality: 
are conſidered as of a ſpiritual nature where they affect not the pro- 
per of any perſon. Where, on the contrary, the teſtimony of one; 
upright perſon: tends to injure the property of another, it is not in 
ſuch caſe of any weight; —as where, for inſtance, an upright. perſon 
teſtifies that a certain perſon has married his own foſter- ſiſter; in 
which caſe his teſtimony is not creditable, as tending to hurt the pro- 
perty of the huſband, inaſmuch. as. he would be deprived of, the effects. 
of the woman, to which the marriage bad entitled him or Where 2 


* For a further explanition of . ſee vals 295. | | 
— *. 


Book XLIV. ABOMINATIL 0's > 0 
perſon informs another, who had purchaſed a _ that ſhe is hi 78 
own foſtet-liſter, or that he! is a free woman. 4 : 


j J 
' 


Ir a perſon be invited to a marriage. al. and, upon goin g there, It is laudable 
to accept an 
obſerve the company to be engaged in wanton amuſement, or in ſing invitation to 
ing, ſtill it is laudable in him to ſit down and partake of the entertain - 4 3 
ment; for the acceptance of ſuch invitation is ſtrietly orthodox, as the withſtanding 
prophet has faid, ©* 4vhoſcever refuſes an invitation, is certainly not us nj. 01 
5% obedient tb ne. He is not, therefore, to leave the entertainment may be prac · 
on account of any irregularities committed by others; in the fame ae . 
marmer as, at the ceremony of a funeral prayer, 3 4 perſon is not to 
abſent himſelf, although people hired for the purpoſe of larnentation 
may there be preſent.—If, however, he have power to -prohibit theſe * 
irregularities, it is incumbent on him to exert it: but if he poſſeſs not 
ſuch power, he muſt then remain with patience, —This is where the 
perſon invited is not a MooktiddaF, or holy man; fox, if ſuch a perſon 
ſhould be preſent and have it not in his power to reſtrain theſe i irregu- Py. e . 
Usrities, it is 25 incumbent on him. to wo gn ache eee i 
ſuch a place ſ 


committed rated the, time ors ting. it in Del that any! en | 
ſhould remain there, whether he be a Mooſtidd or not; Gon having 
9 us, in the 3 from 3 in company with the 
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unleſs thoſe 
irregularities 


zi ava it it is incumbent, on bim R ay a a5, — 2 he be 2 way Any 
Mookt1dag or otherwile., IN 10 1 * before hand. 
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. * Literally, an 1 perſon, As SY eminent for anRity of charaQer,—whence 
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term 0 a 47 7 7 a One, or one who n ways, | a 
2 | n Wa Gr Ma K A091 {ty Sagen +70 18 266 Hat ne 19110 


. 7 F 
* ; * * i > 4 
94 * * My L * ö 


% . = F #4 1 2 1 1 
3, 5 £71 117 $4; Li £55. r | 
$h + 4 6-8 4 


4, 2 


pa | | if , N 2 ; N | SEC 1. 


92 


Women may 
dreſs in ſilk; 

but men muſt 
not, 
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| A DRESS of f 71 is not lawful for men; . women are Fe 
to wear it; for it is related by ſeveral of the companions of the pro- 
phet, of whom was Aler in particular, that one day the prophet ap- 


peared with a piece of ſil in one hand, and of gold in the other, and 


farther than 


what is mere- 


ly ornamental . 


A ** of 
ſilk is allow 
able; 


ſaid, Both. theſe. afe ee to the MEN Nof 2 e, 1008 are Rags 
to the WOMEN.” I 157900 | 


a 
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} 


A $MALL witty of i lk, ſuch as thies or four fingers brealtth, 
uſed as a fringe or border to a garment, or applied to any ſuch purpoſe, 
is allowable; becauſe it is related that the prophet prohibited the wear- 
ing of filk, excepting a ſhred of the breadth of three or four fingers in 


a garment; and it is moreover related, "Uk t the [vey 77 wore a a robe ; 
with: an eee of ſilk to it. | 


* f 7 #+ „ 
* j 


Actolviny to Eras” it 18 allowable to ME. a * of filk, 


and to ſleep upon it. The two diſciples, on the contrary, hold this 
to be abominable; and the ſame difference of opinion obtains concern- 


ing making curtains of ſilk, and hanging them upon doors. The ar- 


guments of the two diſciples on this point are twofold. Firsr, the 
uſe of filk in general is proſcribed by the prophet. SECONDLY, the 
making pillows and curtains of filk is a cuſtom of the proud; and the 


| Imitation of ſuch is forbidden. — The argument of Hanegfa, on the 


other hand, is that the prophet fat upon a pillow of 1 and that en 


Was one laid upon the ſopha of AO Jon ag 
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Ir is allowed to warriors, in the opinion of the two diſciples, to 
wear adreſs of filk or fattin in the time of war; becauſe there is a tra- 
dition, recorded by Shaaby, that the prophet- permitted the wear of 
filk during the time of battle. Moreover, it is in a manner neceſſary, 
as being beſt adapted to counteract the hard preſfure of armour, and 
tending to excite horror in the eyes of the enemy. ' Haneefe, on the 
contrary, holds this to be abominable, becauſe the traditions which 
point out its illegality are abſolute, without diſtinguiſhing between 
any particular period or juncture, ſuch as war, or the like; and the 
neceſſity may be anſwered in a dreſs of Makhbloot,—that is, having 


and a drefs of 


to warri- 
ors, . 


the woof of filk, and the warp of any thing elſe. Beſides, ſilk, and 


every other thing trat is proſcribed, 'becomes allowable in no caſe but 
thatof neceſſity; and with reſpect to the e edel TO 
it alludes to a a dreſs of Mato lot. En 


21 


A eAAMRNT of hk "ik wide of which FOTO of 0 1 and the 
warp of any thing elſe, ſuch as wool or cotton, is allowable to wear 
during war, becauſe of its being neceſſary: but it is abominated at any 


* Tx, y 1 


or of mixed 


other juncture, becauſe then there is no neceſſity for it. The ſame 
rule alſo obtains with reſpect to cloth of Which the wap: 18  filk and 1 


the woof wool or cotton; 2 and for wo fame reaſon. 


N. E C T. ul. 
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2 1 are 1 3 SA afh of ornaments of gold, ſuch a as 
rings, and the like, becauſe of a laying of the prophet to that effect. 
Ornaments of ſilver are likewiſe unlawful; becauſe filver is, in effect, 


the ſame as gold. An exception, however, is made with reſpect to 
7 1 5 | uy 
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Men are not 


to wear orna- 


ments of gold 
or ſilrer, 
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except on 
ſignet rings, 
1 and 


words. 


The ſetting 


of a ring may 


be of gold. 


| Goldi is not to 


be uſed in any 
caſesof neceſ- 
ſity, where 
ſilver will an- 
ſwer equally 
well. 
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ſignet - rings, girdles, or ſwords; the uſe of ſilver in ornamenting 
thoſe being approved. In the Fama Sagheer, it is related that luer 


rings only ſhould be uſed; whence it may be inferred that Tings of 
. iron, or braſs, are forbidden. It is alſo related, that the pro- 


phet, on ſeeing a ring of braſs beg the finger of a man, ſaid, 64 


« perceive the ſmell of an image; and again, that having ſeen, upon 
the finger of another perſon, a ring « of iron, he ſpoke: to him thus, 


« Tee upon your finger. the ornament. of the people. of Bell.“ 5 — W hat is 


here faid reſpects the circular hoop, and not the ſetting or beazel of 
the ring. Hence it is lawful that the ſetting be of ſtone. It is pro- 
per, however, that men, in wearing rings, turn the ſetting or bea- 
zel towards the palm of the hand, and women otherwiſe, becauſe, 
with ref; pect to them, rings are conſidered as ornaments. —Sovereigns 
and judges, moreover, wear rings, only as having occaſion to ſeal 


with them; but with reſpect to other people, it is moſt adviſeable | 


that they never wear rings, as a like reaſon does not bete ith ” 
them. : | ; n . 8 | n 27 12 110 L x aft 7 08 
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ble: Ig in that caſe, the wy is pork a Farr rw on the ring, ip £ 
the ſame manner as a ſhred of ſilk upon a garment. 3 


8 
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Ir is forbidden , in the opinion of Haneefa, to bind the teeth“ with 
a thread of gold. Mohammed, on the other hand, maintains that this 
practice i is unobjectionable. Of Abeo Yooſof there are two opinions 
recorded; one correſponding with the opinion of Haneefa, and the 


other with that of Mohammed. The two diſci iples, in ſupport of their 


opinion, quote the caſe of Arifjd the ſon of Aſad, who, having loſt 
his noſe by a wound he e at the battle of Goolab, ade N 


1 * > y ＋ * 


a This poſſibly means where a ae tooth is placed in the head 110 ſupply tle 
loſs of one, 9 


. 17 
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falſe one of ſilver, which occafioning a very, offenſive Gals, the pro- 
phet commanded: him to make another of gold. The argument of 
HaneefT is, that gold is in its nature unlawful, whence the uſe of it is 


allowable only in a caſe of neceſſity; and as the neceſſity may in ge- 


neral be equally well anſwered by ſubſtituting ſilver, gold therefore 
ains ſubject to its original ſtate [of prohibition : J this neceſſity, 


ſtitution of gold, becauſe of the ſilver ed a bee imell. 


Ir is abominable in any irc to Hethes his * child in a dreſs 
of ſilk, with ornaments of gold; for, ſince that dreſs is proved to be 
prohibited to men, they are conſequently forbidden to dreſs others in it; 


in the ſame manner as it is unkwful to 1 wine to drink, ; becauſe o 
FT 1 Hep 20 priory Sons d47 ee e ww 
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Tax caſtons of — handkerchiefs, as is u Folly d N 
is u en Many, however, hold that it is allowable, if done 


mode of ſitting with the knees en a Ine with! (he chin, 2 «Hd I the e bands 
folded round the legs“. 4622 Ake e dae 
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Lode. is-allowfableto bind the finger with a ing or a ring; with a 
view to aid the rd N coneernin Ss ſome bn K relative to another 
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from motives of neceſſity. This is approved; for the practice is abo- 
minable only when done oſtentatioufly, in the fame manner as the 


wever, could not be anſwered, in the caſe of Ari, but by a ſub- 


Infants muſf 
not be ſump- 
tuouſly 9 
relled. 
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Vain ſuper- 
fluities are 


not allowable; 
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SECT. Iv. 


of the CoMMEnce of the 1 and of aii at or eu 
i any. Perſon. oy Alt, 


| Mey, wn I is not permitted men to look at ſtrange women, except in the „ 
range wo- face, and palm of the hands, which is allowable, becauſe women 


in che face being frequently concerned in buſineſs with men, ſuch as giving, 
hand, taking, &c. it would therefore ſubject them to great ineonvenience if 
| © theſe parts were veiled, whence there is a neceſſity for leaving them 
or foot. | bare, —It is reported, from Haneefa, that it is allowable to look at the 
feet of a woman, becauſe of there being ſometimes occaſion for it. 
From Aboo Togſa there is a tradition that the ſeeing of the ſhoulder is 
likewiſe allowed; becauſe that, from the influence of, cuſtom, it is 
left expoſed. If, however, a man be not. ſecure from the impulſe of 
luſt, it is not allowable to look even at the face of a mou Wo in 
_ caſes of abſolute ne | 


Anni is Mint lawful for a man to touch the hand of a ſtrange woman, 
U 4 4 8 notwithſtanding he have a controul over his luſt; -becauſe the prophet 
cnn wo- has ſaid, ** whoſcever toucheth a tirange woman, ſpall be ſcorched in the 
| * hand with hot cinders on the day of Judgment. — This, however, 
proceeds on a ſuppoſition of the woman being young; for if ſhe be 
old, inſomuch as to be inſenſible to luſt,” in that caſe it is lawful to 
touch her at the time of ſalutation. The caſe is ſimilar where the man, 
being old, is inſenſible to paſſion himſelf, and not ſuch as to excite it 
in the woman he touches. 
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Ir is lawfiil to touch of look at a young git} in ſenſible of the car- A female jn- 
* MED in __ als there 1 18 10 eee of e | ——_ : 


A Klrer may lr in \ the 555 of a. Kalbe wornan, Wn he _—_ d. 
paſſes a decree upon her, notwithſtanding there be an apprehenfiort of a 'magifirat : 
tuft; becaufe he ig winder a neceffity of fo doing, for the pur puſe 0 of 8 
etpedtting his Fry th order that the righrs of Me Had Ay fiftain 3 jade 
no injury. Witneſſfes, alfo, are wider” the fine neceffity, in order capacity; 

to their giving evidence; and hence it is lawful for ther Rxe wife to . ey” 

wy in the face of a ſttange woman, where they are deſirous of giving 

evidence concerning her. With reſpect, however, to looking merely 
in order to bear teſtimony, it is .certain'that this is not allowable where 
there is any apprehenſion of luſt, ſince others might be found free 


from ſuch influence: en ee does not R apply a at ae of 
AY evidence. e e l Ga 
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4M aa may nd ums look on a Woman TO RP be has ati A woman 


15 to n notwithſtanding he knows that it will Irre po feng 1 


his reed unte aun 1 u 6 ene Tat e View to mar- 


tb e 3 to a unte is is aka Rules to FO 
0 s at the part affected. It is, however, moſt adviſeable that he — 8 
inſtruct anptherwoman how a eee , 6 2 gry N } 
of an individual of one fex looking at another of the! ſame is of leſs 
conſequence," IH he ſhould not be able to procure a fit woman to in- 
ſtruct, it is in that caſe incumbent · on him to cover. all the members' of. 
the woman, leaving expoſed only the particular part affected, when 
he may look. towards; it; refraining from it however as much as is 

poſſible, fince any thing the ſufferance of which is prompted'by' ne- 
ceſſity, ought to be exerciſed with as much reſtriction as the circum- 5 
ſtances of the caſe will admit. In the ſame manner alſo, it is lawful 
for a man, in 9 a Nyſter t to a man, to look at the proper” 


part. | 
Von. IV. „ 8 eee een 
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A man my - ONE man may, without blame, look at any part of another, ex- 
view or touch 5 


any part of cept from beneath the navel up to the knee; becauſe the prophet has 


another man, ſaid, the nakedneſs of a man is from the navel to the nee; and as, 
except his 


nakednefs, in another tradition, it is ſaid, from. beneath the navel,” it may 


| thence be inferred that the navel is not included, but that the knee is 


ſo.— till, however, in this a gradation is obſerved; for the expoſure | 
of the knee is of leſs conſequence than that of the thigh, as on the 
other hand the expoſure of the thigh is not ſo bad as that of the poſitive = 
nakedneſs, or genitals; wherefore a perſon is to be reproved mildly _ 
when he leaves his knee bare; to be treated more harſhly when he 


covers not his thigh; and, in the caſe of expoſing his genitals, myſt be | 
compelled, by rr to cover them. 


Every part of a man, which it 1s proper for another to look at, 
may likewiſe, without blame, be touched by him; for the fight and 
the touch of thoſe parts of a man which are not nakedneſs are conſi- 
dered in the ſame light. 


Mere, 1 Women may lawfully lock at a man, except i in "he Gate from he 
alſo, may 


look at any navel to the knee; provided, however, they be ſecure from luſt; for 
— 5 1 men and women are conſidered as alike, in looking at parts not private, 
nakedneſs, the ſame as in looking at a dreſs or a quadruped. (In the Mabſoot, 
{provided ſhe - | i „ 3 
be free from under the head of Hermaphrodites, it is related that a woman looking 
luſt,) at a ſtrange man reſembles a man looking at his female relation, in 
which caſe it is unlawful that he look at her back or belly *, leſt he 
thereby excite luſt.)—If, however, a woman be enflamed with luſt, 
or harbour a ſtrong ſuſpicion that looking at a man would create it, or 
be in any degree doubtful about it, in either of theſe caſes it is moſt 
becoming that ſhe ſhut her eyes, and avoid looking at a ſtrange man; 
and if a, man alſo be thus circumſtanced, it is incumbent on him ta 


cloſe his eyes, nor muſt he look at a ſtrange woman; becauſe luſt 


The e of this is explained hereafter. 


havin g 


Boon XI IV. AVONTNAT WON. © 
having great power over women, is conſidered as always operating de Ger 
upon them; and when men are alſo ſubject to a paſſion of that nature, 


it exiſts then on the part of both; and this is a weighty reaſon for N 
rendering their looking at each other illegal. It is otherwiſe where tlie 


woman is influenced and not the man, 5 then there is not an equally Gre tele 
cogent” reaſon to render i it ne e en ard #4 in that caſe | £ gon Croft N 
: 21) 2Sgto g1g% © 
| ee. with luſt. 1 4% 1 5 105 1 
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A WOMAN is derben to Loh at any part of another eee from or at any rk - = 
under the navel to the knee. This is according to one tradition of 25 
Haneefa; but according to another tradition, the looking of one wo- Gs 
man at another of her ſex, 1s the ſame. as that of a man at his female 
relation; that is, they are not permitted to look at the back or W 


SUE aft tradition is however fag. 0 authentic. 0 bg ne eee 2? 


OT 18 Nef fot a man to look a at his flave gin in in any bart, t, provided A man may. 
ſhe be not related to him within the prohibited degrees; 175 alſo at or his ſlave in 
his wife in any part, even in the pudenda, if he pleaſe; becauſe the Penn. 
prophet has ſaid, /but your eyes from all excepting your wives and 25 8 
female ſlaves.” Nevertheleſs, it is moſt becoming that a huſband 
and wife ſhould neither of them look at the genital parts of the other, 2 A . — op 
as the prophet has ſaid, . when ye copulate, with women of your own ry 
% tribe, you muſt conceal as much as poſſible; Fi 197 br nor r n as 
oy that G 700 8 ils the 10 of ar” cles 99926 Pan ede 


1 8 2 2 1 * 5 " 
15 3 * | ATE , 4 * 


1-1 is lawful Gore a man to Wer at his 2 relation cinder in th A man may 
face, head, breaſt, ſhoulder, or legs; for as it is uſual With relations pero ir 
to viſit one another without any previous intimation, and unattended Kinfroman. 
with any retinue, and as women, in their houſe, generally wear 4 

dreſs adapted to ſervice, if, therefore, the ſight of theſe parts were 
culpable, it would impoſe too great reſtraint upon them. It is dif- 

ferent with reſpect to other parts; and hence proceeds the illegality of 

looking at the bac# or belly. lt is proper to obſerve that by the term 


O 2 1 5 relation, 


- 


* 
. . 


** 


10 


Male and fe- 
male relations 
may touch 
each other (if 
there be no 
apprehenſion 
of tins 


or {it in pri- 
vate, or travel 
together. 


belly, if covered, and ROY he be fare of bis 5 8 "out ay ng | 


ABOMINATIONS. Boos XLIV: 


X e [ Mobrim,] as here uſed, is to be underſtood any perſon be- 
| tween whom and the beholder marriage is utterly and perpetually il 


legal, in conſequence of affinity TY either blood or hu ) : 


Every part in a nden which it 18 hwfel to look at may like 


wiſe be touched; unleſs, however, there be a dread of its enflaming 
the paſſion of either, in which caſe neither the ſight nor r the touch 1 1 
e : 


25 7 


Tagkri is no impropriety in a man Sing in vitince with his fe- 


male relation, or travelling with her; becauſe the prophet has faid, 
No woman ſhall travel more than three days and three nights, unleſs 
= accompanied by her huſband, or her relation; and if, in this cafe, the 


& 


Lag 


woman ſhould have occafion to mount upon, or deſcend from, a horſe, 


« the man may then, in aſſiſting her, without blame, touch her back or 


; T Be be mf nn 4 —_— we” 


Aman may 
look at the 
female ſlave 
of another, in 


the ſameman- 


ner as at his 
kinſwoman; 


i privacy, or trayelling with the: female. ſlave. of another, many have 


= 


-Dvawy part which it is \lawfal for a man to- ole at in nis Eels 
relation, may likewiſe be viewed by him in the female flave of an- 
other, whether ſhe be an abſolute fave; a Modabbird, a Mokdtiba, or 
an Am- Malid; for as a ſhve is neceſſitated to wear clothes adupted! to 
ſervile. employments, that ſhe, may diſcharge the buſineſs of her 


maſter, and attend upon his gueſts, her condition without” the houfe | 


15 therefore the ſame, in relation to a ſtranger, as that of a free wo- 


man without the hauſe, in- regard to her kinſman.— With reſpett to 


faid, that it is allowed, in the ſame manner as in the caſe of a female 


lelation.— Some, however, declare it improper, as not; being: juſtified 


by neceflity. Mohammed; in the Mfabſour, has: ſaid; that the aſſiſting 
of a female to aſcend or deſoend fm a horſe: 1s is ee nen u 


5 by nate eee, . do 


Is 


Boer XIV. AB'OMINATIONS- ah 
Tr is permitted to a ray to touch a female flave when he has At and may alſo 

inclination to buy her, notwithſtanding he may be apprehenſive of N = 

luſt. It is fo related in the abridgment of Radboree; and Mobaninted, Puscha. 

in the Fama Sagbrer, has given a fimiilar abſolute opinion in this caſe, 

without making any exceptions as to the circumſtance of Inſt, The 

two diſciples, oti'the other hand, maintain that although, on account” 

of neceſlity, it be proper for a perſon to loo at a ſlave viel when he is 

about to purchaſe her, notwithſtanding it may be the means of in- 


flaming his paſſion, ſtill it is improper to touch her when under the _ 5 = $ 


impulſe of paſſion, or where there is a probability of its being excited. 
In caſe of an exemption from paſſion, however, 1 hold it Mlowable 
cies eee ee ab es.” hic er 367. lg 


0 A 5 


22 a  feriale have arrives at raturity, 11 1 is inp to bee An adult fe- 


male ſlave 


15 in awersonly:- on the contrary, it is requiſite that ſhe have two mutt be put 


clothesy im order that her back and belly may be covered, as theſe, ia cent 
with regard to her, may be conſidered as privy parts. It is moreover 
reported, flom Mohammed, that when à female ſlave reaches the age 
of puberty, Yao muſt not be Oe in Here _ as: FR 1 


| occaſion; hdd. 3:17 5 f 12 

A . or ſimple eunuch, is ek in the * light with 
a man, whence any thing prohibited to a man is ſo likewiſe to him, 
for he poſſeſſes virility, and is not diſabled from copulation ; and the 
ſame, alſo, of a Majboob, or complete eunuch ; for he is likewiſe 
capable of friction, and has the power of paſſing ſemen; and fo like- 


wiſe of an hermaphrodite, as he is ä defective man. 


) 
| . 
Ir is not wurf for a male ſlave to 9 his miſtreſs, except in the 
face, or palm of the hands, in the ſame manner as a ſtranger s. Malik 
maintains that a ſlave is in the predicament of a kinſman within the 


An eunuch or 
hermaphro- 


dite are the 


ſame as a man 
with ref 
to thoſe rules. 


A male ſlave 
muſt not view x 


his miſtreſs 
but -in the 
face, or 


prohibited degrees; (and ſuch alſo is the opinion of Shafei ;) becauſe hands 


his miſtreſs is ſubject to his — her apartment frequently with 
6 1 | out 
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A man may 
ratify his 
pai with 
is female 
ſlave in what- 
ever way he 
pleaſes. 
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ABOMT NATIONS:  Boox XLIV; 


out intimation. The arguments of our doctors are, that the ſlave i 1s 
a man neither related to her as a kinſman nor huſband ; that he i 1s. 
liable to be influenced by a. paſſion towards her, as marriage may 


eventually be law ful between them; (that is, in caſe of his emanci- 


pation;) and that there is no neceſſity for his approaching her 
without leave, as the buſineſs of a ſlave properly, hes wichen ther 


houſe. | F 
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Ir is law ful for a man by ak the a& of All Mich bis anale : 
flave without her conſent, whereas he cannot lawfully do ſo by his 


wife, unleſs with her permiſſion.—The reaſon of this is that the pro- 
phet has forbidden the act of Az!] with a free woman without her 


conſent, but has permitted it to a maſter, in the caſe of his female 


' ſlave. Beſides, carnal connexion is the right of a free woman, for 


the gratifying of her paſſion, and the propagation of children, 


(whence it is that a wife i is at liberty to reject a huſband who is an 
ceunuch or impotent, ) whereas a ſlave. poſſeſſes no ſuch. right. A 


man, therefore, is not at liberty to injure the right of his wife, | 
whereas a maſter is abſolute with reſpect to his ſlave.—If, alſo, a 


man ſhould marry the female ſlave of another, he muſt not perform 


the act of 4 with her without the conſent of her maſter. 
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of 1 I, or r waitin in the bonner: ro 1 Wauen⸗ * 
A MAN, when he purchaſes a female ſlave, is not permitted either 'A * muſt 


to enjoy her, or to touch, or kiſs her, or look at her pudenda, in luſt, connexion 
until after her HMibra, or purification from her next enſuing courſes; Wita fene 
for when the captives taken in the battle of Autdſe were brought __ — 1 
thenge, the prophet ordained: that no man. ſhould have carnal con- courſes have 
nexion with pregnant women until after their delivery, ox with others W * 
until after one menſtruation; which evinces that the abſtirignce ſo en- 
joined is incumbent on a proprietor; and further, that the d urrence 
of Wha of property and of poſſeſſion is the occafion'of its being inoum- 

The end propoſed in this regulation is, that it may be aſcer- 
8 whether conception has not ue taken Nen in the womb, a 
in en that the iſſue e ge wy 1 en 


ITS 
' 


_AnsTINENCE until wer tua 18 ade on the by yer, but this rule 
but not on the ſeller; for the true reaſon of its neceſſity is the deſire . ee : 
copulation; and as the buyer is preſumed to poſſeſs this deſire, and tele, 
not the ſeller, the obſervance of it is therefore enjoined him, and not 
the other. If, moreover, defire be an internal operation of the mind, 4 


the obligation of the hw, f in this en reſts upon the argumen 7 


* * 4 p 
— * — % 
s 
4 1 


* 


— 


* A 1 runs throughout this ſection which renders the tranſlation of it into 
Engliſb particularly difficult, as the preciſe meaning of the term [/tibra: cannot be expreſſed 

by any ſingle word in our language,—The beſt Arabic lexicons deſine Iftibra to ſignify ö 

the purification of the womb.” — The term, however, muſt here be received in a more in- 
volved ſenſe; for Mibra does not, in fact, mean ſimply purification, but a defire of, or (as 


rendered in the text) a waiting for purification; ; for- Which reaſon the E renders it 
* or ab/tinence, as beſt ſuits the context. | 
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In the pur- 
chaſe of a 
menſiruous fe- 
male ſlave, 
the purchaſer 
muſt wait for 
another com- 
plete term. 
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ABOMINATION 8. Bor XI IV. 
of ſuch deſire. Now the mere power of committing the n, _ is 


an argument of the deſire for ſuch act; and as this power is eſtabliſhed 


only by property and poſſeſſion, it follows that property and poſſeſſion 


are the occaſions of this obligation of abſtinence.— This law, there- 
fore, extends to a right of property, in all its different modes of being 


acquired, ſugh as by purchaſe, donation, legacy, inheritance, cove- 


nants, &c. whence it is that this abſtinence is enjoined upon a perſon, 
who buys a female ſlave, either from an infant, or a woman, or from 


a ſlave licenced to trade, or from a perſon Who is by law prohibited 
tam having any carnal connexion with her. In the ſame manner, 
___ Alto, this abſtinence is incumbent where a perſon buys a female flave 
| who. 1 is a virgin; for the law proceeds according to the proof of the 
cauſe which prompted it, and not according to the proof of the pro- 
pricty o \xpedieney, ag thoſs n to TEE is mn nnen 


ll 


8 Le 4 by ; 


1 a PR pinks a female late Arkin her «as no 
regard is paid to this menſtruation with reſpect to determining the ab- 
ſtinence T. In the ſame manner, alſo, no regard is paid to a men- 
ſtruation Which oceurs between the time of taking poſſeſliva and the 


time of the right of property being eſtabliſhed, by purchaſe, ur the 


like;—and ſo likewiſe, regard 1s not paid to the delivery of a female 
ſlave between the eſtabliſhment of a right of property in her, and the 


act of taking palleſſion,—(contrary, haweuer, to the opinion af. Ab? 


Togſgf.) — The reaſon of this is, that the oœcurrence of right of pro- 
perty and poſſeſſion, is the caſe of purification being required abt 
obligation of obſerving. the purification is an ect of property and poſ- 
ſeſſon; and the Hel cannot take place before the our fende of the 


"__ The ſame rule holds with TN” to ſuch menſtruous purga- 
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= Theflave licenced'to ond is; in Wan FRI to bevy tis „pode fron co- 
W with the ſlave, as the goods he ſells or en are une to be the perl 
of another, namely, his maſter. 1 Mo 


+ Arab. Fee babal Whibri ( literally) « 74 1 of. durification,” —meaning, 8 w__ 
fication requiſite to determine the abſtinence impoſed on the DOPE of. a female ſlave... 


[ 


tions, 


Bor XIAV. ABOMINATION'S. „ 


tions as ay happen previous to the procuring of ſanction, in the caſe 
of an unauthorized ſale of a female flave, notwithſtanding the pur- 
chaſer may be ſeized of her and fo likewiſe, where the courſes hap- 
pen after the ſeizin in the caſe of an illegal contract of ſale, and before 
the ſlave is purchaſed by a valid contract; for in none oa * hos _. 
* 525 1 courſes n the ene 


a1 INENOE is cops in | the caſo of A 3 bas fave, A peſo par- 
where one of two partners purchaſes the other's ſhare; for here the dme 


cauſe is ang and e the e of che . Wy eltect tar in fe 


W . 4 : | | 1 . 1 125 muſt wait un- | 


n . Ul her next _ 
erg 7, oh purification. 


Ira perſon purchaſe ; a Ain bnd flow. or receive her 3 in do- 2 rules 
nation, and ſhe, after his taking poſſeſſion of her, have her courſes, * dectit 
and then become a Mufimz,—or, if a perſon purchaſe a female ſlave, ** 
and make her a Mo#4rib4, and the, after his taking poſſeſſion of ao, 
having voided her courſes, prove unable to diſcharge her ranſom, 
uch courſes are ſufficient to eſtabliſh the requiſite purification, in 
either of theſe caſes, as having happened after the occurrence.of the 
_ for OS der 42 m_ of property and reer ior acl 
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I cafes where u male flave, having elop rene sher n, 
ter, —or, having deen taken a wuy, or hire& out, is reſtored, or, 
1 been paw ned, 45 redeemed ,—abſtinence is not requiſite, for the 
_ cauſe of it (namely, the 5 * pr ert wo eee does 
not x exiſt in eirher liſtane & CO u Km 
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"oi every caſe as 3 is enjoined, and carnal connexion Where the 
Lee all ſorts of allurements and dalliance, ſuch as kiſſing and ar ww" = 
hugging, are like wiſe protiibited;” as theſe lead to the cotnimiſſion of ira se 
un ful acts. Add to this, the poſſibility of their being g committed — 
on the property of another, as 9 happen if the ſlave * with : 
8 Vor. IV. P A 1 
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child and the ſeller lay claim to her. (It is . n 0 Mohammed 
that _—_ with a RE ee 18 N S eee HH 


4 #4 1 * ” 6 4 4 3<% x 1 A. 


Pregnantwo- | Tub pets of A pregnant Slay dase 18 | eſtabliſhed py 2 key 


men are pu- 
rifed by de- Mblivery! and that of a girl in whom the menſes have not yet appeared, 
1 . by the lapſe of a month, that ſpace being, with reſpect to ſuch an 
ok off = one, a ſubſtitute for the courſes, in the ſame manner as holds in the 
month, Café of a woman under Edit. If, however, tlie menſtrual blood 
ſhould diſcharge itſelf before the expiration of the month, the purif= 
cation by lapſe of time is annulled, becauſe of the ability with reſpe& 


to the original circumſtance, ce to accompliſhing the obje& of the 


An 


Rule reſpect- Ir the done he 4 in a N dave. who's is 70 age to be üb- 

MY 1 ject to them, it is in that caſe requiſite to refrain 4 any carnal 

9 the connexion with her, until it appear that ſhe is not pregnant, when it | 
becomes lawful. to cohabit with her. (This opinion is quoted from 
ee in the Zibir e without e any Prin 


term * 


Devices uſed , IT is as according to Aboo Yooſaf, to elude the abſtinence: 
Ke OT de by the practice of a device; in oppoſition to the opinion of Mohammed. 
required; The arguments of each on this point have been already detailed under 

the head of Shaffa—The opinion of Aboo Tooſe of has been adopted by 
EK dees in their deciſions, where it has appeared that the ſeller had not 
cohabited with the ſlave from the period of her courſes antecedent to 

the fale;—and, according to the opinion of Mohammed, when the con- 


trary has been proved. The device 8252 may be practiced i my # caſe = 


* See Elie, val I. p. . ws on to Fe ſmall miſtake i in hs text, as the | 


vis 3 Edit of a female flave not ſubject to the courſes is determined . the vob of a a * 
= en Ne. LY | of | 


n 
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where the purchaſer is not married to a free woman & is that he may 
firſt marry the ſlave, and then purchaſe her +—If, on the. contrary, 
he be already married to a free woman, the device in that caſe is that 
the ſeller, previous to the ſale, or the purchaſer, before taking poſ- 
ſeſſion, give the ſlave in marriage to another perſon, (who muſt, 


however, be one in whom they can confide, that he will not coh 5 


with her, and that he will divorce her,) and then, that the party 
Purchaſe the ſlave, 'in the former inſtance, or take poſſeſſion of her, 


in the latter, - and the huſband divorce her; becauſe as the purchaſer 


was at any rate prohibited from cohabiting with the ſlave at the time 


when the cauſe of abſtinence firſt operated, (that is, when he firſt 


acquired property and poſſeſſion,) no abſtinence is therefore required 


after ſhe did become lawful to him, as regard is paid to the time and 6 


circumſtances under which the cauſe takes place; in the ſame man- 


ner as where a perſon purchaſes, and takes poſſeſſion of a flave who is 


in her Edit, —in which caſe, upon the expiration of the term of Edit, 
abſtinence is no longer required, fince in this caſe the ſlave. was not 
ae to the en at the time of the wm wn place. fig Mae 


. \ - 
8 -:; 1 3 1 
A - *. 5 \ 5 . 6 


7 is not lawful for a as who has given dufte ket to 
his! wife , either to look at her pudeuda in luſt, or to cohabit with 
her, or to kiſs or touch her, until ſuch time as he have performed ex- 
pation; becauſe, as it is unlawful for him to copulate with her until 
after expiation, it is, conſequently, unlawful that he enter into dalli- 


ances with TR Hopi the "Ow of at 9 act Is n e „ 


\ 


22 


| at * This ati Av here — 5 becauſe i it is not fatal pr Mifulnen to __ 


® he ſhould be previouſly married to a free woman. (See Vol. I. p. 86. 15 


9 


+ It is here underſtood that marriage exempts from abſtigence.:{ e vill wel ar ret 


A perſon p eas 
nounting 
Zibur muſt 
entirely ab- 
ſtain from his 
wife until e 
have made 
1 EY 


1 Literally, it is not Jawful for a Mozabir,” meaning a perſon hb has pronounced . 


2 \ ſentence of Zikdr upon his wife. (This whole paſſage will WAA: 
ference to Zihdr, Vol. I. p. 225 ) wala 


n e . 
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the ſame manner as holds in caſes of 27:148/'* and Ihrim ꝶ; or where a 
perſon, by miſtake, cohabits with the wife of another, —in which 

caſe ſhe muſt obſerve an Edit; during which, as it is unlawful for the 

the huſband to have connexion with his Wife, fo it is like wiſe unlaw- 
ful for him to uſe any of its incentives with her. It is otherwiſe 
during the curſes or faſting, for, although copulation be at ſuck time 
prohibited, yet dalliance is lawful; becauſe the courſes are frequent 
and of long continuance, engroſſing a great part of life, as they bane 
pen once every month, and continue ten days every time: - and, in 
the ſame manner, the days of faſting are protracted to one month by 
the divine ordinances, and (among pious per ſotrs) voluntarily occupy 
a conſiderable part of life;—whence if dalliances were forbidden during 
thoſe _— it way tend to en men too much en rage | 


"7 


r 8 r 2 Sas i = 
FTF ˙ͤ ]. ² —-—U— IONS 8 
8 4 Hr — 2 128 yy 4 * 
A 2 r — 5 oY _ yu 
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* Ar in 5 Ir a perſon, incited a by _ jon, ſhould if two Feta bes who 


wantonneſs are fiſters, he is not in that caſe permitted to have carnal connexion 
with two fe- 


„i faves Wi either of them, or to kiſs, touch, or look at the pudenda of 


OW. aa either i in luſt, until he render one of them unlawful to him, either 


put one af by making her the property of another, in whatever manner he may 
betone becan chooſe, or by giving her to another in marriage, or by emancipating 


_ — her; 5 becauſe it 1s not lawful either to- copulate or to enter into dalli- 
the ocher. ances. (ſuch as kiſſing and hugging) with two ſiſters. But whenever 
one af them is rendered unlawful, the enjoyment of the other is per- 


| witted to Herren knigefer, of * of the ann in this 1 


2 * Yuilaf i is a religious 1 practiſed by the moſt pious of the Muſſman in the laſt, 
ten days of the month of Ramzan ; 3 they remain during that period in a moſque, without | 
ever departing from it but when the calls wk nature re force _ LORE them- 

ſelves at the ſame time from all enjoyments. 


+ ram is the period duting which the e ive Mies bey are — ſub- 


et we a number of ſtrict: Nabe adn OC ARE 
_ worldly pleaſures, | | 


— 
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is the lame as a transfer of the whole, with reſpect to the illegality 
of enjoyment *; and fo likewiſe the emancipating her, or tendering 

her a-Mokdtibd/in part.) If, on the contrary, he let one of them to 
hire, or paw n her, or ereate her a Modabbird, the other is not thereby wy 
made lawful to him, as he does not by any of theſe acts relinquiſh his 


property in her. If, alſo, he ſhould give one oſ them in marriage to 5 "0 


any perſon by an invalid contract, he does not thereby acquite'n right 
to enjoy the other; unleſs, however, the huſband of that ane con- 
ſummate the marriage, in which caſe an Edit is incumbent upon her, 

and this is the ſame as a valid marriage, w ith regard to rendering the 


enjoyment of her illegal. If, alſo, he once carnally enjoy one of them, +: 
he may afterwards continue to 28 ſo: but he cannot then lawfully 
have connexion with the other; for if ſo, 1 it would be a connexion 
with two ſiſters, which is unlawful; but this conſequence is not in- 
duced . connexion with one of them. 25 Ge Le 
* 7 ee ite * 1 1 by 8 
Any two women ink! are related to each other in a. ae that: de, 
prevents their being lawfully married to the ſame perſon, are conn 


ſidered as ſiſters, and are W "JT to the n ite 
in the nee cee 
Ir is bominable for one man to kiſs MAD cher i in 108 fice Or Megane: 
hand, or on any other part; as it is likewiſe fof two men to embrace . . 
each other. Tahqvee' reports that this is the opinion of Hanetſq and . 
Mohammed; but that A5 2 221 holds it not 1 um oper ſor a man either 

to kiſs or embrace another; becauſe it is related that when Faffier CR a 
came from Abyſſinja the prophet embraced him and kiſſed him between EP 
the eyes. The argument advanced by Haneefa and Mohammed. 15% 8 | 
tradition that the prophet prohubited | both Kies and lembrscingz, and. 


8 4 
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= Thatis is to SY be wil as completely cender one of the aden legal (orforidden) to 


him {and conſequently legalize his connexion with the other) by 1 or e tranſ- n $1250 | 
ferting his property iu a part of her, as by ſo transferring ber in %. n Ges 
| | with 
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With reſpect to the circumſtance adduced by A Abeo Yooſaf, it muſt be 
conſtrued as having happened prior to the prohibition. The learned, 
however, have ſaid that this diſagreement between our doctors con- 
cerning the act of embracing, reſpects only a caſe where men are not 
properly dreſſed, as where, for inſtance, they are in drawers. only; 
burt that thoſe acts are allowable, in the opinion of all our doctors, 
when the parties are clothed with an under ans "_ n 
is the _— ns doctrine. e l I n, SG 607 Et of 


* 1 
71 


but chey may ; ' Tut] joining - band by way © i eds 8 18 allow / able; 101 the pro- 
ee n phet has ſaid, / hoſoever joins his Band to that of bis brother Mus- 
6 SULMAN, and 22285 it, foal be forgiven of his r fo ns.” pas - 


cr N. 


Bo Of the Rules to be obſerved in SALE. 


V 


Dung may be Turks is no impropriety in the ſale of dung; but i. is 18 s abominable 5 
r to ſell human excrement. Sbafei maintains that the ſale of dung is 
ment. 8 likewiſe abominable, becauſe of its being actually filthy ; in the ſame 
manner as excrement, or the undreſſed ſkin of a dead animal.— The 
argument of the Haneefites v upon this point is, that dung is capable of 
yielding profit, as it is commonly ſtrewed upon land, in order to 
render it more fertile; and as it thus yields a profit, it is therefore a 
| unlefs mixed valuable Property, the fale of which is lawful. It is otherwiſe with 
with aud. reſpect 88 excrement, as chat! is incapable of profit, unleſs it be mixed 


With 
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with mud, when the ſale of it becomes lawful * ons gt to what i is 
n _—_— AGING; 3 WR: is 5 ut nh | 


: ö T3 * * 3 * wy © "Re: * 
1 : 4 * a * f p | #% 8 
ö 5 + 4 \- * 0 lf 


E a — fee ahitther King” a female fave he at the nas tire A perſon may 
knowing her to be the property pf ſome other perſon, and he be i in- png peg 


ve con- 


formed by the ſeller that he has been empowered by that other to Nexion with: 


_ a female ſlave 
«© diſpoſe of her,” it is in that caſe lawful for him to purchaſe her, 'on, che faith. 


and have carnal connexion with her; becauſe the word of one man, en | 
although he be not «pright F, may be received in temporal matters, ſp*Qing herz 
provided there be no opponent to ſhake the credit of his teſtimony,—- 155 
The ſame rule alſo holds if the ſeller allege that he had received her in 
donation from the other, or that he had bought. her from him; with 
this difference, however, that he is here required to be of an upright” 
and truſtworthy character; —and ſo likewiſe if he be not truſtworthy, 
provided the purchaſer believe that he ſpeaks truth; but if he diſbe-. 
lieve him, it is not Jawful for him to purchaſe the flave. The law is: 
the ſame, if the purchaſer, not having previouſly known the female Pn 
flave, be informed by the ſeller, that © ſhe is the property of another, , ha mow A 
<« who has empowered him to ſell her,” —or that © he has purchaſed _ 
her from ſuch a perſon.” If, on the other hand, knowing Her to 
have been in-the poſſeſſion of another, he do not receive any informa- 
tion from the ſeller, he cannot in that caſe lawfully purohaſe her until 
he know by what means the ſeller has acquired a property in her; for 
her having been in- the poſſeſſion of another 18. an argument of her 
being the property of another. If, on the contrary, he ſhould not 
know her to have been before the property of another, he may then 
lawfully purchaſe her, notwithſtanding the ſeller bear a bad character; 2 
becauſe poſſeſſion. even with an unjuft man, argues property; and fol. 
picion, or probable conjecture, Joſe all force in any caſe where a legal. 
M's: can be pee Were 1 it is mona; however, that a perſon, 
ö . 5 5 

bas ! in i this cafe the mud or manure is the article fold, the ordure being merely a 
dependant. . Arab. Adil, in e to Fat. 
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of ſuch appearance as the ſeller is not likely to be the proprietor | of 


her, it is moſt prudent on that account to avoid buying her. Never- 
theleſs, if the purchaſe be made, there are hopes of its Tug lawful, 


. becauſe af 3 its being * by a egal a, army 


but If the ſel- 


Ler be a laue, 


caution 
muſt be uſed, 


A woman 


may marry 
(after obſerv- 
ing her Edit) 
on receiving 
authentic in- 


formation of 


her widow- 


cod or di- 


vorce. 


that caſe e her, or admit his allegation concerning her. 


Ir the NE who offers the female bare to fale be a flave, male or 
female, in that caſe the other muſt neither accept nor purchaſe her 
until he enquire into the circumſtances; becauſe, as property cannot 
be a proprietor, it is evident that ſome other is the proprietor of her. 
If, however, the ſeller inform him that * his maſter had licenced 
« him to ſell her,” his word may in that caſe be taken, provided he 
be upright and truſtworthy: but if he be otherwiſe, the purchaſer 
mult be guided by probable opinion; and if he have not the means of 
forming any opinion of him, whether good or bad, he muſt not in 


* 


Ns a . *. an TORT et cruſty ea An a woman 
that her huſband who was abſent had died, or that he had divorced 
her thrice, —or, if a perſon, of a reprobate character deliver her a letter 
from her huſband, wherein he acquaints her of his having divorced 
her, and ſhe, not knowing for certain that the letter was written by 
her e ſhould however be led to think ſo, in either of theſe 
caſes ſhe may lawfully obſerve her Edit, and then marry;—becauſe in 
this inſtance a circumſtance deſtruRive of the former: ane has oc- 


curred without any perſon appearing to contradict it. In the ſame 


manner, alſo, if a woman inform a man that her huſband had divorced 
her, and that the ſtated period of her forbearance had elapſed, the 
man may lawfully marry her. If, alſo, a woman inform her former 
tuſbarid who had divorced. her thrice, that . after the lapſe of her 
„ Eait ſhe had married another, with whom ſhe had cohabited, and 
that having divorced her ſhe had again completed her Eau from 
< that divorce,” the firſt huſband may in that caſe lawfully marry 
Ss 8 her 
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her again. The law is alſo the ſame where a woman, informs 8 N A 
n res r en a en the had ee e eing. 
Ix a Pele ts a Woman We marriage had ae ab Information 
unlawful, inaſmuch as her huſband was at that time an apo/late, o beg wer. 
her fer- brother, his word is not in that caſe to be credited, mb riage, mut 


not be cre- 
confirmed by the evidence of two men, © or of one man and two wo- dited unleſs 


men. So likewiſe, if a perſon inform another that his wife had been E | 
an apoſtate at the time of marriage, or that ſhe is his foſter-ſiſter; hae 

is not in that caſe permitted either to marry the ſiſter of that woman, | 

or to marry other four women, until the information ſo given be forti- 

fied by.the atteſtation of two upright men. For here the huſband is ; #1 
informed of an illegal circumſtance coexiſtent with the marriage; e ee 
whereas his execution of the contract of marriage is an argument in 
favour of its validity, and a denial of its illegality; and hence the'in- - 
formation of the other is apparently contradicted. The caſe is other. -- 
wiſe, however, if a perſon, having married a child, ſhould be in- 

formed that ſhe had afterwards ſucked the milk of his mother or ſiſter; ä 

for the information ſo given is to be believed, ſince here the bar to the 

marriage is ſubſequent to, and not co-exiſtent with, the contract; FR 

and the execution of the contract, being antecedent to the circum- 

ſtance of its illegality, does not therefore afford any Peony 9h ph its non 

aber whence the information is not controyerted. dies oe} 5 5 


$ | , 1% 14 ; : jag 
17 a nw fo WES as to he alen to give wa account of berſelk, A man is not 
being in the poſſeſſion of a man who aſſerts her to be his propetty, 2 71 Pa | 
ſhould be afterwards,” when ſhe arrives at the age of maturity, met in male flave on 


her in 
another city by a man who formerly knew her, and tell him that 2 


144 1 - 
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him that ſhe 
4 ſhe is a free woman,” he is not, on the ſtrength of her word, per- re 
mitted to marry her, as there is an argument. againſt the: truth: wha 5 . 
: ee her kr een been in the potions of ee 
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114 AB OMINAT TON Boer XLIV- 
A Mains I x a Muſſulman, involved in debt, ſhould ſell wine, it is abomin- 


N able in his creditor to receive payment in the money ſo obtained; 
= 0 og whereas, if the debtor were a C hriſtian, it would be allowable fo to 
— fins do. The reaſon of this diſtinction is, that in the former inſtance the 

ay pay his Ns bw . 

debts in this ſale was invalid, as wine is not valuable to Maſſulmans, and the price 
N of it being therefore the property of the purchaſer, cannot be lawfully 
received in payment. In the latter inſtance, on the contrary, the 
fale was lawful, wine being a valuable commodity amongſt Chri/tians 

and as, conſequently, the price of it is the property of the . the 


neee of a debt from ſuch price is lawful. 


u is abomin- - TT is abominable to monopolize * the neceſſaries of life, and food 
able to mo- : 
nopolize the for cattle, in a city where ſuch monopoly is likely to prove detri- 
TER” mental. So likewiſe is it abominable to foreſtall T; as where people 
foreſtall the leave a city to meet a caravan with a view to purchaſe goods and lay 
market: 
them up. This, however, is immaterial, when it tends not to the 
injury of any one. The argument, in this caſe, is a tradition of the 
prophet, who ſaid ©* BI Md is the JAL, and accunſed is the mono- 
% polizer.” (By Falib is to be underſtood a merchant who brings 
_ camels, goats, and ſo forth, for fale.) Another argument is, that 
grain is connected with the rights of every one, whence the with- 
holding it from ſale is an invaſion of the general rights of mankind, 
and an im of ſcarcity in their neceflary food. Such an act is 
therefore abominable where the effects of it are extended to the people; 
as is the caſe when the monopoly is made in a ſmall city. It is other- 
wiſe, however, where it carries not along with. it any ſenſible detri- 
ment to the people, as where it is done in a large city. The law is 
fimilar 1 in the ON of foreſtallin g. The learned, however, remark that 


I 


Arab. Ditar. It is . in the text to Kha, in its literal ſenſe, the TYP 
up of any thing; and in the language of the Law, the purchaſing of grain, or other ne- 
ceſſaries of life, and keeping them up. with a view to enhance the price, 
Tt Arab. Talakkee, 


. L * this 
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this is where the purchaſers neither. conceal from the merchanti the 5 e 
priee current of the market, nor deceive them in it; for if they either 
conceal or deceive them in the eftabliſhed prices, the anticipation of 
the market is iu ſuch. caſe abominable, whether it be hurtful in its 
conſequences: or otherwiſe. + The reſtriction of the term Ibtitdr, ur 


monopoly, to the neceſſaries of life and the food of animals is accord 


although it be ſuch articles as gold, ſilver, or cloth, cotnes equally 


within the definition of a monopoly. It is reported from Mobammed, 
on the contrary, that the withholding of cloth from the market does 


not conſtitute a monopoly. It therefore appears that, according to 


Aboo Yooſaf, regard i is paid to the aciual detriment in determining the 
monopoly, as that is the cauſe of its being abominated; whereas, ac- 
cording to Haneefa, regard is paid to the particular detriment. De- 
crees paſs according to the latter opinion. It is to be obſerved that, 
if the period of detention be ſhort, it is not a monopoly, as not being 


then attended with any detriment. If, on the contrary, the period 


be long, it becomes an abominable monopoly, as it then induces de- 


triment. Some have ſaid that by a long period is to be underſtood at 
leaſt forty days, becauſe of a ſaying of the prophet, Verih, whoſo- 


ever hoards victualt for the ſpace of forty days is at variance with 
„% Gor, and God is at variance with him.” Others have faid that a 


month is a long ſpace, and that any time leſs is a /hor? ſpace; and that 
the degree of guilt riſes in proportion to the neceſſities of the people, 


and the effect of the monopoly in producing a famine, Others, 


ing to Honegfe. Alas Toe/af bas ſaid that the boarding of anything, 
the detention of which, from circulation produces bad conſequences, 


again have ſaid, that although there be a fixed period for rendering it 


puniſhable i in this world, till it is criminal, however ſhort the period 


may be. In ſhort, it 1s not T to me in grain, or commodities 
of that nature. | : | | 


15 * 


. 


* „e b ee e e ee 2 


tice of merchants in keeping up their commodities, and watching tho turns of the market, 
in order to {ell to the greateſt advantage. 
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but a perſon 
may mono- 
lize the 
product of his 
own de, 
or what he 
brings from a 
diſtant place. 


ABOMINATIONS. * Book XLIV: | 


Ira perſon ſhould hoard a quantity of grain, being the. product of 
his own cultivation, or which he had brou ght from another city, in 
either of theſe caſes it is not deemed an abominable monopoly: it is 
not ſo in the firſt caſe, becauſe ſuch product being an unmixed right 
of his own, without any relation to that of other people, he is there. 
fore permitted to hoard it up; and in the ſame manner as it is lawful 


for him not to cultivate the ſeed, ſo is it lawful for him not to ſell the 


product: — nor is it ſo in the ſecond caſe, according to the opinion f 
Haneefa, the reaſon in ſupport of which is, that the rights of the 
people extend only to what is collected in the city, or what is brought 
thither from its dependances. Aboo Yooſaf, on the contrary, deems 
this practice abominable, becauſe the tradition recorded on this head 
is abſolute. Mohammed, alſo, has ſaid that every place from which 
grain is frequently brought to a particular city may be deemed a de- 
pendancy of it; and that a monopoly of whatever may be brought 
from ſuch places is forbidden, as the rights of the people are connected 
with it. It is otherwiſe, however, where goods are brought from 
a diſtant place, ſuch as it is not cuſtomary to bring them n ; {nn 


in n Caſe: the he of ag mme are not b 2 
Fovereigne oY is not the duty of 3 to "etabliſh [oe] prices to q A 
muſt not fix 
prices, by the community; becauſe the prophet has. forbidden this, ſaying 


wr” Eftabli iſp not prices, as theſe are regulated by Gop.” 0 Beſides, the 


except in 


caſes of neceſ- 
ſity. 


A monopo- 


lizer, upon 


information, 


muſt he re- 
quired to ſell 
his ſuperfſu- 


ousproviſions. 


price is the right of the merchant, and the meaſure of it is therefore 
left to him; and ſovereigns are not entitled to invade any ſuch right, 
except where the welfare of the Fenin is Deng nnen ſhall 
n be made aper. 5 
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Ira [CPE 5 of a 3 5 1 before the Kies, he 
muſt direct him to ſell whatever he may 3 laid up more than is 
amply ſufficient for the ſubſiſtence of himſelf and family, and muſt 
prohibit him from the like practice in future ;—and if, after 1 he 

25 No ſhould 


# 2 


bo 
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ſhould again ere. the Kizee wy then chaſtiſe him a at hi own | 
Gree IS, | Zi E8LL 3% my $4.09 1 


Ir Ale ah PRIN of the Becel) of hs! ar A combina- 
raiſe the-market to an exorbitant rate, and the dee be other wiſe un- = IS, . 
able to maintain the rights of the (6% bg he may in that caſe regulate orion = 1 
the prices, with the aſſiſtance of men of ability and diſcernment.— mediedby the = 
Notwith ſtanding this, however, if they ſhould continue to ſell their eee. 
grain at a rate exceeding the fixed ſtandard, the Kizee. muſt, confirm n 
the ſale, nor has he the power of annulling it. This, according 3 ji 
Haneefa, is evident; for he holds it unlawful to. inhibit a freeman 1 in 
this reſpect; and ſo likewiſe, according to the two diſciples, unleſs 
the inhibition affect only ſome particular people, ſince (agreeably to 8 
their tenets) inhibition 1 is not egen where i It 18 indefinite. EPR 

br it lawful for a | Klare" to Gl the 3 of b monopolizer without 
his conſent Some ſay that upon this point there is a diverſity of 
opinion, in the ſame manner as in the caſe of ſelling the effects of a 
5 debtor; - whilſt others maintain that it is law ful i in the opinion of all 
our doctors, becauſe Haneefa holds it juſt to inhibit a freeman, with 
a view, to removing a common evil, as * the caſe in the preſent 
inſtance. VVV 
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"is © is vines to fell arms in | "the time of tien to a 1 Arki "I 


whom the, ſeller knows to be a rebel, as this is a cauſe of evil. If, N 
however, the ſeller ſhould not know, the purchaſer to be engaged ſons. IP" 


in the rebellion, he may i then without blame ſell arms to him. ** 


4 
Fl] 


„Tuns Is no oimpropriety in fling tha; juice of why or grapes to a The crude 
oa whom the ſeller may know intends making wine of it; for the jvice of fruit 


may be ſold 
evil does not exiſt in the ſuice, but in the liquor, after it has been eſ- foe the wg 


ſentially changed. The case 1s different with reſpect to ſellin g arms. Nn 
400 | 44 


A-houſe may 
be let to hire 
any where 
out of a city 
for the pur- 
poſe of a pa- 
— or a 
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A Maſſulman 
_ carry | 


receive wages 


for ſo doing. 


ABOMINATIONS. Boes XLIV. 
at a time of tumult, ſince in that inſtance the evil is eſtabliſhed, and 
exiſts in the original . arms being the inſtruments of ſedition and 
rebellion. | 


Ir a perſon let a houſe to hire 4 in a village, or in the neighbour- 
hood of a city, in order that the leſſee may convert it into a pagoda, 
or a Chriſtian church, or that he may ſell wine in it, it is immaterial, | 
according to Haneefa.. The two diſciples hold ſuch leaſe to be i im- 
proper, as tending to promote ſin. The arguments adduced by Ha- 
; neefa are, that the compact is formed with a view to obtain profit from 
the houſe, which betomes due immediately upon the delivery; that 
the guilt exiſts only in the act of the leſſee; and that, as he is a free 
agent, no crime of his can therefore be reflected upon the leſſor. The 
reaſon of reſtricting the place, in this inſtance, to a village, or the 
neighbourhood of a city, is becauſe it is illegal to let out a houſe in a 
city for any of the abovementioned purpoſes, as there the light of the 
Muſſulman religion is ſuppoſed to blaze, which is not always the caſe 
in other places. The learned, however, have ſaid, that this refers 
only to the neighbourhood of Kogfa, becauſe many infidels reſide 
there: but that in any other place where the Muſſulman religion 
prevails it is unlawful, This latter opinion is the moſt authentic. 


Is an infidel hire a Muſſulman to carry v wine for him, and after- 
wards pay him for his labour, the money fo obtained is lawful to the 
Muſſulman. The two diſciples have ſaid that it is abominable, as 
being the inſtrument of fin” and likewiſe becauſe the prophet (accord- 
ing to the Rawdyet Saheeh) has denounced curſes upon ten ſeveral 
people who are concerned in wine, amongſt whom are they who 
carry it. The argument of Haneefa is, that the fin lies only in the 
drinking of it, which is the a& of a free agent ; that the carrying it is 
no ways allied to the drinking of it; and that the object of the porter 
1s not that another ſhould drink it, but only that he himſelf ſhould 


obtain 
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obtain the reward of his labour: — and with reſpect te the tradition 
above alluded to, it refers only to a caſe where the wine i is carried 
with intent to promote fin. _ 19 | 


THERE is no 3 in the fale of the walls of the bal at Rules re- 
Mecca, but it is abominable to ſell the ground on which they ſtand. NA 
This is the opinion of Haneefa. The' two diſciples have ſaid that ous at 
the ground of Mecca may likewiſe be ſold; and it is alſo related that 
Haneefa accorded in this opinion; becauſe in the ſame manner as the 
houſes are property, fo likewiſe 1 is the ground. The real opinion of 
Haneefa, however, is that it is improper ; becauſe the prophet has 
ſaid, ** Mecca is ſacred, and the houſes there can neither be fold nor 
inherited. Mecca, moreover, is ſacred, as being a dependancy of 
the Kaba, and the place where reverence is particularly ſhewn to it; 
whence it is not lawful either to hunt at Mecca, or to cut the thorns 
or graſs which grow there, (except when they have faded and be- 
come patched i) or to thake the . off the trees "ORE 
there. | 


Ir is abvminatile to let the ground at Macs, becauſe the prophet : 
has faid, © JYhoſoever hires out the ground of Mace At guilty of uſury: 
os whoever has uſe for the ground at Mecca, [tt him refide in it; and 


&* whoever poſſeſſes more than is 4 ufficient * his own pur paſer, let him 
6 beſtow it upon others,” ” Hs 1 8 


3 


Is a perſon take from a merchant ſomethin g as may have OCCA* 1 he uſary 
ſion for, and leave with him a certain number of dirms: (for exam ple) > | 
he is guilty of an abomination ; becauſe, in thus taking war he 
wants, he derives an advantage from a loan, (namely, the money he 
leaves with the merchant;) and the Prophet has prohibited us from 
taking intereſt on loans. He muſt therefore firſt depoſit the dirms 

£6 | | Fg © with 


— 
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with the merchant, and then take from him whatever he may want; 
as the money is in this caſe a fruſt, and not a loan, inſomuch that the 


merchant is not ſubject to pay a e in n of Re: loſs 
of it. | 


doth, Os 5 7 SECT. vn. | AE 
Mis 0. EL 1 4 CASES. 
—_— Ir is abominable to diſtinguiſh the ſentences of the KoRAN with 
written with. marks, or to inſert in it the points or ſhort vowels. Nevertheleſs the 
out marks or 


points. learned amongſt the moderns have ſaid that theſe diſtinctions are pro- 
per when made for the uſe of a reden. W 


* 
* 


Fas * i 
Y'® 4 . 


3 Fee is no impwpristy: in a Pobtheif 1 entiring! the ſacred 
cred moſque. moſque T.. Shafei held this to be abominable ; and Malis has: faid, 
ng that it 1s improper for ſuch to enter into any moſque.— The argu- 
ment of Shafei in ſupport of his opinion is, that Gop has ſaid in the 
| KoRAN, *©* AsSOCIATORS ARE IMPURE, AND THEREFORE MUSTNOT 
© BE PERMITTED TO ENTER THE SACRED MOSQUE,” Another ar- 
gument is, that an infidel is never free from impurity, as he does 
not perform ablution in ſuch a manner as to work a purification; and 
an impure man 15 not allowed to enter into a moſque. The ſame ar- 
guments have been urged by Md/z#; but he extends! them to any 
moſque. The argument of our doctors on this point is drawn from a 


tradition that the prophet lodged ſeveral of the tribe of Sakeef; who 


— 
_— Ty 


* 


* Arab. Maſpirrat, i. e. an afſeciater, including all who deny the unity of the God- 


head, and therefore applying to [trinitarian] Chri i/tians as well as to [dolaters, 
+ This is a moſque in FRO ſo called becauſe. the a moſt frequent! y ! up 
prayers in it. 


\ were 


Book XIV. 


were infidels, in is own moſque. Befides, as the impurity of an in- 
fidel lies in his unbelief, he does not thereby defile a moſque. With 
reſpe&, moreover, to the text above quoted, it merely alludes to in- 
fidels entering a moſque in a haughty and forcible manner, and to a 


cuſtom which was e! in the wt 2.0 of 1 e ge of TR about 
the A naked. ee 


Ir is abominable for a Mu uſulman to keep b in his ſervice, 
as the employment of them is a motive with men ' for reducing 
others to a like wy a re which is e in the cred 
. writings “. 9 i | 


-- 
- 


IT is not abominable to caſ'rate cattle, or to make a horſe copulate 
with an aſs, as theſe tend to the benefit of mankind. Befides, it is 
related, in the Na#/ Sahreh, that the prophet rode upon a mule, 
which, if ſuch promiſcuous procreation of animals had been pro- 


hibited, he would never have done, as thereby a door would have 
been "_ to ſin. LL 


THERE is no impropriety in viſiting a I or - Clriftien during 4 
their ſickneſs, as this affords them a kind of conſolation ;- and the 


I does not prohibit us from thus conſoling them. Nay, we are 
told, in the Na#/ Sabeeh, that the e viſited, a Jeu who lay ſſek 
in n his nei ichbourhood. . 


* 


Ir is abominable that a ITY in offering up prayers to Gop, 
ſhould ſay, I beſeech thee, by, the glory of thy heavens!” or “ by 
«© the ſplendor of thy throne!” for a ſtile of this nature would lead to. 


ABOMINATTION 8. _- 


It is abomin- 
able to keep 
eunuchs. 


It is allowed 
to caſtrate 
„ 


Jew or 
* may 
be viſited 
during ſick- 


neſs, 


Vain invoca- 


tions inprayer 
not allowed. 


faule that the aaa. derived glory from the b whereas 


*, That is, 10 che Kaan, 3 is cermed, by way of pre-eminenee, the guerre 
br LAW. | 


Vol. IV. R 5 the 
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the heavens are created, but Gop, with all his attributes, is eternal 
and immutable. It is, however, recorded by Aboo. Yooſaf,; that there 
is no impropriety in this, (an opinion which has been likewiſe 
adopted by Aboo Lais, ) becauſe it is related of the prophet that 
he offered up a ſimilar prayer to Gop. Our doctors, on the other 
hand, have urged that this tradition is uncertain; and that to abſtain 
from whatſoever is / pected of r Oy is moſt OO and 
| W 2 | opts. „ 


Ir is abominable to for, in a prayer, 4 1 beſo dies: 0 God, 


; 3 60 by the RIGHT of” (any particular perſon,) oe © by the RIGHT of 4 
: (any of the prophets;) becauſe none of his creatures is poſſeſſes of any 


right with reſpect to the Creator. dS > 1 1 


ae. diſ- Ir i is an abomination to play at * tes; or any other game; 
for if any thing be ſtaked it is gambling, which is expreſsly prohibited 

in the KokAN; or if, on the other hand, nothing be hazarded, it is 
uſeleſs and vain. Beſides, the prophet has declared all the entertain- 

ments of a Muſſulman to be vain excepting three; the breaking in of 

his horſe; the drawing of his bow; and the playing and amuſing him- 

ſelf with his wives. Several of the learned, however, deem. the 

| | game of cheſs to be allowed, as having a tendency to quicken. the 
3 c underſtanding; which opinion has alſo been aſcribed to Shafei—Our 
| „„ doctors have founded their judgment in this particular on a ſaying of 
| the prophet, ** I/ hoſoever plays at enefs or dice does, as it were, Plunge 
** his hand into the blood of a hog.” Moreover, plays of this nature 

are apt to withhold' men from the adoration and worſhip of Gop at the 

ſet periods; and the prophet has ſaid, Whatſeever tends to relax men 

1 . ak 7, « duly to Gor is confidered in the ſame light with the praclice 
. / gaming.” —It is alſo proper to- -remark, that-if a man play at cheſs 
M bor a ſtake, it deſtroys the integrity of his character, and renders him. 
[ a Fdſił, or raprobate; but if he do not play at it for a. tate, the inte- 
grity of his character is not affected. Aboo Yooaf and Mohammed hold 
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it abominable'ts ſalute any perſon that is engaged in play; ſince, in 


nag 


thus refraining, our abhorrence of gaming may be expreſſed. Hantefa, 


on the contrary, holds it proper, as en the means of FOR te a 


een enn _ _ Mo Fa | de 


Turns is no impropriety i in a perſon receiving a n from a 
1 who is a merchant; or in accepting from him an invitation to an 
entertainment; or in borrowing his carriage: but it is abominable to 
receive from him a preſent fol of cloth or money.—What 1 is here 
advanced proceeds upon a favourable conſtruction of the law. Ana- 
10g would ſuggeſt that there is no difference whatever between his 
invitations and his preſents conſiſting of cloth or money in other 
words, they are all equally abominable in the acceptance, as being all 
gratuitous acts, to which a ſlave is not competent. — The reaſon, 
however, for a more favourable conſtruction of the law, in this par- 
ticular, is that the prophet accepted a preſent from Soliman when he 
was a ſlave, and from Bareerù when ſhe was a Mokdtibd. A number 
of the companions, alſo, accepted an invitation from the freedman of 


Preſents (ex- 
cept of cloth 
or monty) and 
entertain- . 
ments ma 
accepted from 
a mercantile 


llave. 


Aboo Ruſſaid whilſt he was yet a ſlave. There is, moreover, a fort 


of neceſſity which operates upon a mercantile ſlave, and obli ges him 
to give into theſe ſeveral cuſtoms. Thus, for inſtance, if a perſon, 
having gone to his ſhop with a view to purchaſe wares, and having 


requeſted of him ſomething to drink, ſhould be refuſed by him, . in 
that caſe he would conſequently incur the imputation of covetoulneſs, 


few people would frequent his ſhop, and his trade would thereby be 
ruined. | Beſides, when a ſlave is permitted to trade, he implicitly 
poſſeſſes. all the power of a merchant in its full extent. But he is 
under no neceſſity of clothing people, or of diſtributing money 1 to them; 


and hence it is not allowed to him to perform en acts „in conformity 
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with what analogy ſus ggeſts upon this e. 
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i ABOMTNATIONS. Boox XLIV. 
Generalruls I a perſon beſtow any thing in gift or alms upon an orphan # 
wm Re * under the protection of a particular perſon, it is lawful for that perſon 
9 to take poſſeſſion of ſuch: gift or alms on his behalf.— It is here proper 
to remark, that acts in regard to infant orphans are of three deſcrip- 
tions.—I. Acts of guardianſhip, ſuch as contracting an infant in mar- 

riage, or ſelling or buying goods for him; a power which belongs 

ſolely to the Walee, or natural guardian, whom the Law has conſti - 

tuted the infant's ſubſtitute in thoſe points.—II. Acts ariſing from the 

wants of an infant; ſuch as buying or ſelling for him on occaſions of 

need; or hiring a nurſe for him, or the like; lied power belongs to 

the maintainer of the infant, whether he be the brother, uncle, or 

(in the caſe of a foundling,) the Mooltakit, or taker-up, or the mother, 

provided ſhe be maintainer of the infant; and as zheſe are empowered 

: | with reſpect to ſuch acts, the Wale, or natural guardian, is alſo em- 

powered with reſpect to them in a ſtill ſuperior degree; nor is it re | 

quiſite, with reſpect to the guardian, that the 3 be in his imme: 
=. diate protection.— III. Acts which are purely advantageous to the in- 
fant, ſuch as accepting preſents or gifts, and keeping them for him; 

a power which may be exerciſed either by a Mooltalit, a brother, or 
an uncle, and alſo by the infant himſelf, provided he be poſſeſſed of 
diſcretion, the intention being only to open a door to the infant's re- 
ceiving benefactions of an idvantageous nature,—The infant, there-. 
fore, is empowered in regard to thoſe acts, (provided he be diſcreet, ) 


* . odr any Perſan under whoſe proteRtion he may happen | to > be. 


— 
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Ir is not lawful for the Mooltakit dtaker- up of a foundling to 
| dare him out in ſervice; nor i- it lawful for an uncle to do fo by his 
1 infant nephew, although he be under his immediate care. It 1 is other- 
1 hs wiſe with a mother; for ſhe may lawfully let her infant child. to hire, 

. provided ſhe bave immediate charge of him; becauſe a mother is em- 


* Arab. Lie Tm. » foundling (See vol II. Po 257.) 
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ABOMINATHIONS. 
powered to uſe the ſervices of her infant child by employing him, 
without tendering him any return, whereas a Mooltatit or an uncle 


have not this power. —If the child ſhould of himſelf enter into au en- 
gagement of ſervice, it is not valid, as there is a poſſibility of its tend- 


Book XLIV. 


ing to his prejudice. —Still, however, if after having hired himſelf 
out he ſhould fulfil his engagement, it is then valid; becauſe in thus 
confirming it his advantage only is confulteds and he is een | 


entitled to the hire 1 for. 


* * / 
Pg 


TE is abominable for a peri to fix an iron collar on the neck. of Amaſtermuſt 


not fix an iron 


his ſlave in ſuch a manner as to deprive him of the power of moving collar on the: 


125 


his head, according to the cuſtom of tyrants; ; becauſe a puniſhment mock ha 
of this nature is like the torments of the damned, and is Ine 


unlawful, in the fame manner as ſcorchin 8 with fire. 


1 ſlave; 


A Mvssvl Max may impriſon his ſlave; for as a cuſtor prevails but he may 
amongſt the Muſſulmans of confining people who are mad or ſeditious, 


ſo in a fimilar manner it is Een for a perſon to 


confine a. 


ſlave, that he may 8 bis. + Eg, and thus, ſecure his 


e 


Ir is not e & to apply a -glyſter-in. a caſe of need; ah Glyſters are 
allowed in 


medical practices are approved, in the united opinion of all our doctors, 


kind is, moreoyer, equally proper, whether it. be adminiſtered: to a. 
man or woman. It is not allowable, however, to have recourſe to 


any forbidden thing, ſuch as wine, or the oz for it is unlaw ful. to. 


leek health by unlawful means. 


4 j 


Ima is not improper to defray the b of a Käie from Ther allows > 
NCES 


Bin Ofaid Kites mne 10. / 
Kizee 


the public treaſury, becauſe the prophet nominated. 4/46 
y | | kak 


* him. 


caſes of ne 
as well as by the traditions of the prophet. An application of this cb). 
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(. * 


be defrayed. 
from the 
public trea- 


fury. ' 


ABOMINATIONS Book XIAx. 
Kizee of Merca, appointing 'him his allowance. from the public 
treaſury there; and he alſo nominated Ale to be Kizee of Tem 


appointing him his allowance from the treaſury there:—Beſides, as a 
Kizee is, by the nature of his office, confined. to the buſineſs of 


guarding the rights of Muſſulmans, his maintenance is therefore 


drawn from their property, (and the public treaſury is the property 


of the Muſſulman community ;) for a confinement to any particular 


office or duty entitles to maintenance; as holds in the caſe of an 
executor, or a Mozdribat factor who travels with the ſtock. It is 


to be obſerved, however, that the propriety of the Kaxce receiving 


his allowance from the public treaſury is only where: he takes it 
in a ſatisfactory manner, without any condition; for if he ſhould 
refuſe to undertake the office, unleſs the ſovereign allow him a 

certain ſalary, it is unlawful; becauſe he in ſuch caſe demands a 

reward for the diſcharge of an act of piety ; for ſuch the office of a 
Kiizee is; nay, the e of juriſdiction is the nobleſt ſpecies of 
devotion.—lt is alſo proper to remark, that if a Kdzee be poor, -it 1s 
moſt eligible, or rather zncumbent on him to receive his maintenance 
from the public treaſury; for otherwiſe he would be unable to ſup- 
port the dignity of his office, from a neceffary attention towards 
the concerns of his ſubſiſtence. If, on the contrary, he be rich, 


ſome deem it moſt eligible that he ſhould of receive his allowance 
from the public treaſury; whilſt others maintain that it is in- 


cumbent on him ſo to do. The latter is the better opinion; becauſe 


Caſe of a 
Karte diſ- 
miſled after 


having re- 


ceived his al- 
lowance, 


otherwiſe the office might be rendered low and contemptible; and alſo 
becauſe, if an indigent perſon ſhould ſucceed a rich Kdzee, it would 
then be difficult for | him to procure a ſalary, as that had TG Fe 


for a "ug time relinquiſhed. 


Ir a Kizee, havies poſſeſſed himſelf of one year s allowance, 
ſhould be diſmiſſed ie his office before the expiration of that year, 


there is in this caſe a diſagreement amongſt our doctors, in the ſame 


* 7 1 | | | . manner 
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manner as they have differed in opinion where a wife Jes! in a ſimilar 
predicament “. The better opinion, however, is that he ſhould "TRI. 
ſtore the MA 


"Taz ! is no Jopronciety: is in a wg ron fave « or an m Am-Walig. tra F dee ſlaves 


tra- travel 


velling without being attended by a kinſman; becauſt >a ſtranger (as = outbving | 
has been already explained) is conſidered the ſame as a Linſman with inge attended ed by 4 


reſpect to looking at or touching a female ſlave; and an Am- Malid is 
alſo a flave, as being property, although the cannot be ſold. 


See Vol. I. p. 399. 
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BOOK XIV. 


Of the CULTIVATON % WASTE LANDS*. 


Definition of N AWAT (which is here rendered waſte land) fi gnifies any piece 
aWwat, 


LYA of ground incapable of yielding advantage, either from a want 
of water, an inundation, or any other cauſe, ſuch as prevents tillage; 
and it is termed Maat, or dead, becauſe, like the dead, it is of no uſe. 


- 


and deſerip- 


tion of the | ANY piece of ground which, from a long time, has lain waſte 


, without belonging to any perſon, or which has been formerly the 


Arab. Ahya-al-Mawit, meaning, literally, the revival of the dd. 
1 5 | property 


1 


Bor XIV. CULTEVATIO N G Ke. 


property of a Muſiulman, who i is not then known, and is Hkewiſe fo 
far removed from a village that, if a perſon call out from thence, his 
voice cannot there be heard, is termed Mawodt. The compiler of the 
Hediya remarks that this is the explanation of it as delivered by Ka- 
doorec. It is reported from Mohammed that it is requiſite the ground 
be neither the property of a Muſſulman nor a Zimmet; and likewiſe; 
that it be of no uſe; in which caſe it becomes abſolutely Mawdt: but 


that ground which is the property either of a Muſſulman-or a Zimmee 


is not Mawat.—If the proprietor be unknown, the ground in the 
mean time belongs to the Maſſulman community;—but if he after- 
wards appear, it muſt be reſtored to him, and the cultivator is rer 
ſponſible for whatever damage he may have oocaſioned With reſpect 880 


to the ground being diſtant from a village, as mentioned by Kadooree, 
Aboo Yooſaf is of opinion that this is a condition, for this reaſon, that 


where the ground is contiguous to a village it cannot be ſaid to be en- 


tirely uſeleſs to the inhabitants of it. Mohammed holds it ſufficient 


that the villagers do not in reality make uſe of the ground, whether 


it be contiguous or not. The ſame opinion has been delivered by the 
Imãm ſtiled Khahir Zadi: but Shim: 10 b the en 100 
f 9 the denen of Aboo If». . rs 


WnosokvzR . waſte lads with the i of the 
chief, obtains a property in them; whereas, if a perſon cultivate 
them without ſuch permiſſion, he does not in that caſe become pro- 8 
prietor, according to Haneefa. The two diſoiples maintain that, in 


this caſe alſo, ' the cultivator becomes proprietor; becauſe of a faying CD 


of the prophet, ** Whoſoever cultivates waſte lands does thereby acquire 
 *. the properly of them;”” and alſo becauſe they are a ſort. of common 
.  Soods, and become the property of the cultivator in virtue of his being 


the firſt poſſeſſor; in the ſame manner as in the caſe of ſeizing game, 


or gathering firewood. One argument of Haneefa on this point is a 
— g of the prophet, Nothing is lawful to any perſon but what is 


* permitted by the Ina: —and with reſpect to the ſaying quoted by | 


Vor. IV, i the 


* 
* 


— 
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CULTIVATION. T Boer XI x. 
the two diſciples, it is to be conſtrued merely into a nb hermiſion, 


(for the prophet was himſelf an Imam, ) —in the ſame manner as 


the only is 
due from land 
ſo cultivated, 
unleſs it be 
moiſtened 
with tribute 
Water. 


where he ſaid, Whoever kills an mpidel is entitled to his armour.” — 
Beſides, all waſte lands are plunder, ſeeing that the Mufſulmans ac- 
quired the poſſeſſion of them by conqueſt ; and hence no perſon can 


aſſume a property in them e the ene of the 5 8 as bold | 
in all caſes of Pander. 0 


Ir a A kinds waſte land, a tithe only is due from it, for it 
is unlawful to charge a Muſſulman with tribute in the beginning: but 


if the land be moiſtened with tribute water, tribute may lawfully be 


impoſed, as it then becomes due on account of the water.—If, alſo, 
a perſon cultivate waſte lands, and afterwards relinquiſh them, and 
another then cultivate them, ſome have faid that the ſecond cultivator 
is beſt entitled to the property ; for the firſt was owner of the profits 
merely, and not of the land itſelf ; and therefore, upon his ; relinquiſh- 
ing-it, the ſecond obtains- a ſuperior claim. It is certain, however, 


that the firſt cultivator may reſume the lands from the ſecond, becauſe 


he is proprietor of them in virtue of having brought them to a ſtate of 
cultivation, (as appears from the ſaying of the prophet quoted in the 


preceding caſe,) and 2 not forfeit his property 155 the relinquiſh- 


ment. 


In the culti- 


vation of the 


circumjacent 
grounds, a 
road muſt be 
left to it. 


1 a , perſon eultivats i a piece of waſte land, and four eder er 
wards ſo cultivate the eireumjacent ground as to obſtruct the paſſage 
into. his property, it is reported, from Mohammed, that his road is to 


lead through the ground of him who cultivated laſt; for, after three 


of the ſides bordering upon his property had been cultivated, the other 
of conſequence remains for his ingreſs and egreſs; and therefore the. 


perſon who cultivates it We" aims at the deſtruction of his 
right. | | 


Ie 


Bor XI. V. WASTE LANDS. 
Ir a Zimmee cultivate waſte lands, he becomes proprietor of them, 


in the ſame manner as a Muſſulman; becauſe cultivation endows with 


a right of property. (Hanegfa, however, holds that the conſent of l 
the Imam is requiſite.)—A Zimmee and a Muſſulman, therefore, are 


alike in this reſpect, in the 4 manner as in all e Rene nd 


. 


Ira WO cireumſeribe a piece of eus and ſet tmarks upon it 
with ſtones or ſuch like, and keep it in that tate for the ſpace of three 
years without cultivating it, the Indm may in that caſe lawfully re- 
ſume it, and aſſign it to another; becauſe the ground was' given to 
the firſt with a view to his cultivating it, ſo that a benefit might en- 
ſue to the Muſſulmans from the collection of the tithe and tribute; and 


i315 


A Zimmes ac- 885 | 


2 a pro- 
ty in the 
wy he cul- 
tivates, ne 
well as a 
Mufſulmane 


— 


If the land be 
not cultivated + 


for three 


years after it 


15 marked off, 
it ma 
We 0 by 
the lain. 


as he neglected this, it is therefore incumbent on the Indm to deliver ; 


it over to another, that the end for which it was given to the firſt may 


be anſwered. Moreover, the encompaſſing of the ground with ſtones, 
&c. does not, like cultivation, create a right of property, fince by 
cultivating the land is underſtood renderin g it productive, whereas the 
encompaſſing it with ſtones ſerves merely to deſignate the boundaries: 
the land, therefore, ſtill remains unappropriated as before. — With 
reſpect to the ſpecification of three years, as here mentioned, it is 


founded on a ſaying of Omar, The marker hai no right after three 


years have elapſed.” lt alſo proceeds on this! principle, that three 
periods of time are requiſite for a iro who marks lands; one, that 
ne may go to his place of abode after having ſet the marks; ; another, 
that he ny there ſettle his affairs; and a third, that he may return to 
his land; and each of theſe ſeveral periods i is determined at a year, as 


it is probable any leſs diviſion of time; ſuch as an hour, a day, r 


month, might not ſuffice to anſwer the purpoſe. If, therefore, after 
the elapſe of three years the marker return not to his lands, it is pre- 


ſumed that he has relinquiſhed them.—Lawyers remark that what is 


here advanced proceeds upon a principle of equity; but that, in ſtrict- 


neſs of law, if a N cultivate the lands which another has marked _ 


S 2 before 
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Manner of 
marking off 
waſte land. 


| C ultivation 


is eſtabliſhed 


by digging 
and watering 
the ground, 
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before the lapſe of the period above mentioned, he becomes the.pro- Y 


prietor of them, as in this caſe he is the cultivator, and not the other. 
It is here proper to obſerve that waſte lands may be marked by other 
modes beſides ſetting ſtones, ſuch as by ſurrounding them with the 
branches of trees; by burning the underwood and thorns which may 
be growing upon the lands; or by collecting them together and ſcat- 
tering them, mixed with a little earth, about the n without 
carrying them ſo uniformly round as to form a continued boundary; 
or, ih, by Þgging a trench one c or two yards i in width. | 


EO 1s 3 as an opinion of 3 that if a POS tha up 
a water a piece of waſte land, he is then the cultivator of it; 
whereas, if he dig it up or water it fingly, he is only held to have 


ſet a mark upon it.—In the ſame manner, if he dig a trench or ditch 
without watering the land, it is conſidered only as marking; whereas, 


if he moiſten it with water, after digging a trench, it is cultivation. 


encloſing it, 
or ſowing it 


with ſeed. 


It muſt not 
be practiſed 
on the borders 
of land al- 
ready culti- 
vated. 


TT ſpace i is 
appropriated 
to wells dug 


If, moreover, a, perſon raiſe an encloſure round the land fo high as to 


be a dam tothe water, he is held to have cultivated it; and ſo cam 


wile if he ſow ſeed 1 in it. 


IT is not permitted to cultivate a piece of waſte land immediately 


bordering upon lands that are in a flouriſhing ſtate; as it is requiſite - 


that a ſpace be left for the uſe of the cattle. of the other Proprietor, 
and alſo for piling up his ſtacks, whence ſuch land does not come 
under the deſcription of waſte any more than a river or a highway; — 
and accordingly, our doors have ſaid, that it is not lawful for the. 
Imim to beſtow on a. perſon any article of indi 


Muſſulmans, ſuch as a falt-pit, « or a well frot 
water to drink. 


* 


Wack vn digs a well in * land is. entitled to a ſpace o or piece 
of land * round 1 it. If, therefore, the well be ws for the uſe of 


3 Arab. Hererm 3 meaning, literally, probibited to Arr. | 
| camels, 
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- 
1 


camels, a ſpace of forty yards i is annexed to it. — This is related i in the in waſte 


traditions. Several of our doctors have conſtrued the forty yards . 
mean the aggregate ſpace. The better opinion, however, is that 


forty yards are annexed to each ſide of the well; for as many lands are 
of a ſoft and humid ſoil, it might happen that if another perſon ſhould 
dig a well at a leſs diſtance from the firſt than forty yards, the water 
of the one might ooze through the earth and communicate with the 
other. If the well be dug with a view to drawing water from it by 
means of camels or other animals*, in that caſe the ſpace of ſixty 
yards 1 is annexed, accordin g to the two diſciples. Hanezfa holds that 
in this caſe likewiſe only forty yards are allowed. The arguments of 
the diſciples upon this point are twofold. —F1sxsT, a ſaying of the 


prophet, ** The precincis of a fountain are frve hundred yards, of a well 
6 from which-camels may drink forty, and of a well from which water 


&« ig drawn ſixty yards.” —SECONDLY, there is a neceſſity that a con- 


/ ſiderable ſpace be annexed to a well of this nature, ſince the camels 


may be required to be led to a diſtance from it, as the rope by which 


the water is drawn up is often of long extent; but where wells are ſo 


made that the water may be taken out by the band, it is not neceſſary 


that any great ſpace be allotted on this account; and therefore à dif- 
ference ſhould certainly be made between the two ſorts-of wells. Ha- 


_ neefa argues from the tradition before cited, in which forty yards are 


mentioned, without diſtinguiſhing between. the two ſpecies of wells. 
The objection, moreover, ſtarted by the two diſciples may be obviated 
by making the camels revolve tound me well youre the Oy inſtead of 


driving them relies from it. 
{It 


Is: the well have a Goatitadiy in 15 the "A Lane to it is five 


hundred yards; becauſe of the tradition before quoted; and alſo, be- 


cauſe a large ſpace is here abſolutely requiſite; for as the fountain is 


en out to water r the ee one ae 18 N ey Then 


* eee, . bog l NLunonth of 
ls the 


within the 
limits of 
which no 
other perſon 
is entitled to 


dig; 


or, if any do 
ſo, he is re- 
ſponſible for 


uch acci- 
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the water may be conducted from the fountain; another for a reſer- : 
voir wherein the water may be collected; and a third for conveying 


the water from the reſervoir to moiſten the lands for cultivation. A 


conſiderable ſpace is therefore required; which is determined at five ' 
hundred yards, by the tradition; and this, according to the moſt au- 
thentic opinions, means five hundred yards on each fide of the foun- 


tain; the yard meaſuring ſix ſpans.—(Some have ſaid that the annex- 


ation of five, hundred yards to a fountain is only in the country of 


Arabia, where the ſoil. is hard; but that in our country, where it is 


ſoft, a larger extent is required, as otherwiſe the water of one foun- 
tain might tranſude through the carth and communicate e with that of 
ee 5 


* a perſon ee to dig a well wi the limits of the proprietor” 
of another well, in that caſe the other may prohibit him; becauſe the 
limits of his well are his property, (as has been explained,) and there- 
fore none has a right to encroach upon them. If, alſo, a perſon 
ſhould actually dig a well within the limits of another, the firſt pro- 
prietor has in that caſe. the option either of filling it up himſelf gra- 
tuitouſly, or of forcing, the other ſo to do. Some have ſaid that, in 


this caſe, the firſt proprietor: is to take a compenſation. for the damage 
from the other, and then to fill up the well himſelf in the ſame 


manner as where a perſon deftroys a wall the property of another, in 
which caſe he muſt make reparation to the proprietor, who muſt re- 
build it himſelf. This is approved. It is related in Kas treatiſe 
upon the duties of a K4zee, that the damage, in this inſtance, muſt be 
computed by a compariſon of the value the firſt well bore before the 
other was dug, with what it bears alter wardgt the ene theying 
the loſs i_atned.. % Bother? 


Wasp 18 no ceſponkibility f W 1 hating iel may ee | 
deſtroyed by falling into the firſt of the two wells, as the proprietor, 


in Asking it, was not guilty of any treſpaſs —This | is evident, in the 


opinion 


4: 
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opinion of Haneefa, if he dug it with the conſent: of the Inum; and 
alſo in the opinion of the two diſciples, whether it was done with the 
conſent of the Imdm or not according to Haneefa, becauſe the dig - 


ging of a well, in this inſtance, was the ſame as the ſetting of marks, 


which may be done without the conſent of the Indm, although the 
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property cannot be acquired without his permiſſion.—If, on the con- 


trary, any thing be deſtroyed. by falling into the ſecond. well, it muſt 


be atoned for, as the proprietor of this well has been guilty of a e Lan 


paſs in having dug upon the property of another. If, on the other 


hand, a perſon dig a well bordering on the precincts of another, with- 
out however encroaching upon it, and the water of that other ſhould 
then decreaſe, he is not liable to make any compenſation, as he is not 
here guilty of any tranſgreſſion.— In this laſt caſe, moreoyer, the 


ſecond digger is entitled only to the ground on three ſides of his 
well, as the ground on the ae of en rſt well i is the Wee of the 


ar digger. | | 724 IS; DIE TEES) 1 


8 digs a bees for conducting water to any place, 


has a ſpace annexed to it, according to his want. It is related by Mo- 
hammed that an aquedu& is the ſame as a well, ſo far as regards the 


annexing of land to it.— Some ſay that this is the doctrine of the two 


A ſpace is 
Ar | 
priated to a 
wvater-courſez 


diſciples; but that, according to Hayeefa, no ſpace is allowed, except 


when the water appears above ground; for as an aqueduct is in fact 


- merely a rivulet, it is therefore ſubject to the ſame rules. Several 


doctors have, however, maintained that when an aqueduct appears 
above ground, it is then conſidered in the ſame light as a ſpring or 
fountain; and that conſequently the lime ne, of land | is neee 
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to it, mne five —_— een 


I a pero plant a tree in a waſte for of land, te is entitled' to 


or to a tree 


Arab. Kandt. Perf. kene. 1. is  genly debug to mean a 22 
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waſte land. 
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a Finall ſpace as an appendage to it; wherefore no other peren! i al- 
lowed to plant a tree on the ground within his precincts, as this ſpace 
is uſeful to him for collecting his fruits, and heaping them upon it. 


| The ſpace allotted to a tree is the meaſure of five yards, nne to 


The deſerted 


beds of rivers 
muſt not be 
cultivated. 


A ſpace is 
not allowed 
to an aque- 
duct running 
through an- 
other's land. 
without proof 
of "ou right. 


what occurs in the traditions upon that "_ e ee 


An ae what ene the Tigris or any ſimilar. 
river formerly ran, muſt not be cultivated, if it be poſſible that the 
river may again run over them; as the people whoſe lands lie adjacent 


to the river in its former courſe have an intereſt in deſiring that the 


river may not be prevented from returning to it. If, however, the 


lands be not likely to be again overflowed, they are then held to be 


waſte, provided they do not adjoin to any cultivated ſpot ;—becault 
ſuch lands are not the property of any one; for the ſuperiority of 
water repels all other ſuperiority; but as ſoon as the land ee 
above the water it becomes ſubject to the Imam. W 


WuokvER has the property of 10 Asta, which runs through 
land belonging to another, is not (according to Hanegfu) entitled to 
any adjacent ſpace, unleſs he produce evidence to prove his right. 
The two diſciples, on the contrary, maintain that he is, in virtue of 
his property in the aqueduct, entitled to the banks on which people 


paſs, and which the earth thrown up by the excavation of it occupies. 
Some have ſaid that the difference of opinion in this caſe i is founded on 


that which obtains where a perſon digs a canal in waſte lands by per- 


| miſſion of the Imdm; for in this caſe, according to Haneefe, he is not 


entitled to any ſpace; whereas the two diſciples maintain that he is ſo 
entitled, ſince he can derive no advantage from the canal unleſs he 


poſſeſs a ſpace annexed to it, as he muſt often be obliged to walk along 


the banks of it te clear away any incumbrances that may ſtop the 


courſe of the water, it being impracticable for a perſon, in the com- 


mon courſe of things, to walk in the middle of it. — As, moreover, 
he is often neceſſitated to dam it with earth and clay, and it is im- 
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poſſible for him to bring theſe from any diſtance without ittcurrigg 21 
extraordumry expence; he is therefore entitled to a Tpate of pron). 
in the ſame manner as A perſon hdů digs e Well. The urgutiventat 


Hanerſũ is, that the claim to any ſpabe is repugnant toranaogy Ale 
right to it being eſtabliſſied, in the caſe of a well, ſolely on Ali 
ground of the precept before:quoted, Beſides, the neceſſity For a 


pace, in the caſe of a well is thore urgent than in the caſe of a cha 


ee e b f t uſe- of the n 10 50 be ary 


qi: as las been before „ Hence ther 


ſpace of land, he is held to be ſeized of the ſald ſpace as a dependancy 
of the aqueduct ; and the evidence of the poſſeffor is valid in eaſe of 4 
conteſtʒ whereas if, on the contrary, he be not entitled to any ſpace, 
he is not held to be ſeized bf it, and cireumſtances therefore teſtify for 
the proprietor of the land; as ſhall ſhortly be explained. — If, how - 

ever, the caſe in queſtion be conſidered ſeparately, and not as founded 


on the above, then the two diſciples argue that thé ſpace is iti the 


hands of the: proprietor of the aqueduct, as he preſerves the water by 
means of it, Whenct it is that the proprietor of the land is not en- 
titled to break it down. Hanegfu, on the other hand, argues that the 
dependant land reſembles the other land of the proprietor, with ae 
both to appearance and ſubſtance: with ſpect to appearance, be- 


cauſe it ĩs on a level with, and joins to Band with reſpect to ſub : 


ſtance alſo, becauſe: it is of the ſamt ſoil, and is equally capable of 
nouriſhing trees and vegetables; and circumſtanoes teſti 


is an . 
ference between a well and a canal; and conſequently they cati bear 
no analogy to each other. The reaſon for founding the caſe in quef- 
tion on this is, that if the proprietor of the aqueduct be entitled to à 


iy 


Ae im 


who is in poſſeſſion of u hat bears the greateſt reſemblance to the de- " 


pendant ground; namely, the land adjacent, to it; iu the ſame man- 
ner as Where tyro people contend for a door · plank in the poſſeſſidn of 


„ ey which my quadrates with another” that is 
Vol. IV. päioſſeſſed 
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poſſeſſed by one of the litigants; for in that caſe the Kizer muſt ad · 
judge ſuch plank to be the property of him who poſſeſſes the corre - 

ſpondent one.—In reply to what the two diſciples further urge, it 
may be obſerved that the conteſt here does not hinge upon what was 


placed for the conſervation of the water [the banks, ] but upon what 


is independant of it, and fit for producing trees, &c. Beſides, ſup+ 
poſing that the proprietor of the aqueduct preſerves the water only on 
account of the dependant ſpace of land, it may be anſwered that the 
proprietor. of the ground preſerves it only on account of the dependant 
ſpace of land like wiſe.— With reſpect, moreover, to what they urge, 


that the proprietor of the land is not entitled to break down the 
60 banks of the aqueduct,“ it is to be obſerved that this is not becauſe 


they are the property of the proprietor of the aqueduct, but merely 
becauſe he has an intereſt in them; —in the ſame manner as where a 
perſon is poſſeſſed of a wall, and another, having the property of a 
wall near it, lays beams acroſs both with the aſſent of the other; for for 

in ſuch caſe the other has not afterwards the power of pulling don 
his own wall, fince he muſt thereby . be. dicht of A 
wa: econ leite ebene ben benen weer Gr. 


5 I 


191 is . in the 1 Sag leer, chat if: a 3 poſſeſs m 
aqueduct, having banks on each ſide, and adjacent to them a piece of 


land belonging to ſome other perſon, and the banks be not in the 


hands of any one, that is to ſay, be deſtitute of marks, ſuch as trees, 
ſtones, or the like, to determine the property, thoſe banks belong to 


the proprietor of the land, according. to Haneefa.;—whereas the two 
diſciples hold that they appertain to the ptoprietor of the river. If, 
on the contrary; the mark of any perſon be leſt upon them, thepacy 


then unanimouſly of opinion that the marker has the better c — 
Still, however, they differ in opinion where there is a tree upon the 
banks, and it is not known who planted it; for Hanegſa is of opinion 
that to plant a tree is the right af the proprietor of the ground, whilſt 


the tW⁰ diſciples hold this to be the Fob of the bent x g of the d 


duct. 


Boer XV. was (45 1 Juhi D's. 


duct.— With reſpect, alſo; to throwing up earth, mäny de fi 
that there is a diſagreement; whilſt others have faid that this belong 

to the proprietor of the aqeduct, provided he do not exceed the p > pr 
ſcribed bounds. - With regard to walking upon the banks, Hire 1 


ſaid that it is not permitted, in the opinion of Haneefa; ; whilſt 83 


have ſaid that it is not prohibited, becauſe of there being a neceſſity 


for it. The learned An Vr has faid that he would decree ac? 


cording to the opinion of Haneifa i in the caſe of planting a tree, —and 
according to that of the two! diſciples, in the caſe of throwing up 


earth, It is reported, from 'Aboo Toofaf, that the width of the de- 


pendant ſpace of an' aqueduct is half the breadtli of the aqueduct; but 
according to Mohanimed it is the whole breadth: and this opinion is 
the ſry favourable to mankind. —lt is here proper to obſerve, that 
the ſubject reſolves itſelf into ſeveral ſections, treating of the caſes of 


Shirbd,' or a right to water, whether, e Ny the 1 7305 al 


land, or from other cauſes. 
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? 1 2 perfor ha have the Pope ey of) A canal, a at: or a Aa et be 
cannot prohibit either man or beaſt from drinking of it. Here it is 
neceſſary to premiſe that water is of four kinds. I. The water of the 

ocean, which every perſon has a right to drink, or to carry away for 
the purpoſe of moiſtening his lands.—If, therefore, a perſon incline 


to dig a canal, and convey the water in it from the ocean to his land. 


no perſon has power to prevent him from ſo doing; for the enjoyment 


of the water of the ocean is common to every one, in the ſame man- 
13 ner 
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Her as the light of the ſun or Moon, or the uſe of the air.— II. The ; 


water of large rivers, ſuch as the Oxus, the Euphrates, or the Tigris, | 


in which every perſon has an abſolute right to drink, and alſo a con · 
ditional right to uſe it towards moiſtening his lands; — that is to ſay; 

a perſon, if he cultivate waſte land, may dig a channel for the pur- 
poſe of conveying water to it from the river, provided his doing ſo be 


not detrimental to the people: but if there be a probability of its being 


hurtful in its conſequences, (as if, by opening the banks, the waters 
ſhould, overflow the country and villages around, ) in that caſe he ig 
not permitted to dig a channel for the watering of his land, as the pre- 


vention of a public evil is a conſideration of greater moment. Analo- 


gous to this, alſo, is the erection of /a mill on the banks of a river; for 
the demolition of the banks by the mill is the ſame as by watering 
land.—III. Water in which ſeveral have a ſhare; and in Which, 


kewiſe, the right of drinking is allowed to every one; for it is re- 
corded in the traditions that three things are common to all, namely, 
water, graſs, and fire. Beſides, wa and the like, are not dug for 


the purpoſe of preſeromg water; and hence the water of them is not 
the property of any one; for it is common, and as ſuch cannot be 
made a particular property until it be ſeparately kept and preſerved ;— 

as holds with reſpect to a deer that only ſleeps upon a perſon's ground. 
There is, moreover, a neceſſity for eſtabliſhing this common right 
with regard to water, ſince it is impoſſible for every perſon to carry it 
along with him; and as a perſon may be in want of it for himſelf and 
his horſe, mankind would therefore be too much cramped if an un- 


bmited uſe of it were not granted them. If, however, a perſon in- 


deline to bring Water to moiſten tine land he had eultivated from a river 
or canal which belongs to others, the proprietors may prevent him 
ads otherwiſe their right of watering * would be entirely deſtroyed. 

IV. Water which is preſerved; or, in other words, kept in veſſels. 
| Water « of this e f 18 dae nee of. 0 mh ns and. 
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. hre, a bertel right to water, expand inthe ebf this boot. 
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the right of others no longer extends to it; in the ſame manner 8 | 
holds with reſpect to game, aſter being taken by any perſon. Never: 
theleſs, it is doubtful whether this water may not alſo be-participated; 
becauſe of the tradition before quoted. Hence, if a perſon, in a time 
of ſcarcity, ſteal a quantity of water equiyalent1 to the Aqui which Ds 


dani ER not e 00 A e elde mods n en t 
| 7+ 15 }* 2758 17 
Iv-a'pers 0 be poſſeſſed ele wel Wand e mat 4 ry wales there 


prevent e from drinking the water of thern, or cietodcling'on — 


his property, provided there be other water at à little diſtance, _ 
Which is not the particular propetty of any one. If, however, this 
be not the caſe, the proprietor muſt then either bring bim water to 
drink, or permit him to take it himſelf, on ton ition that he annoy 
not the banks. What is here advanced is reported from Tu. 
Some have faid that this is approved, in caſe tlie poſſefſor of the well. 
have dug it himſelf in land which is hisown property : "but" that, if e 
ſhould have dug it in waſte lands, he is not, in that caſe on any ac. 
count permitted to prohibit others frotn entering on his premiſes to 
drink water; for the waſte lands are a common fight; and as the well 
Was dug towards the promoting of a common right, namely, title 
and tribute, it follows that the digging of it is · not deſtructive of the 
liberty . of drinking. If, therefore, che proprietor refuſe che other 
permiſſion to drink, and that other be apprehenſtve either of the 
death of himſelf or his horſe fram an exceſs of thirſt, he may then 
lawfully oppoſe the proprietor with weapons, as he has already 
aimed at his deſtruction in withholding his richt, namely, the 
water; for the water of a. Mell- s- mon, and is not property. 
It is otherwiſe with reſpe& to water kept in veſſels; for a. perſon 1 in 
want of it where it is o- kept, is only permitted to contend: with. 
the poſſeſſor of it without. weapons. The. ſame. law obtains-in the 
caſe of a perſon oppreſſed with hunger. Many have ſaid that in 
Nr caſe of a well. it is not lawful to uſe. weapons;, but that it is 
2 8 . | allowable 
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R FRET to contend with a ſtick; for the poſſeſſor is guilty of an ofs 
fence in refuſing the water; Fg the e 15 a Lp is a ſubſtitute 
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Ir is lawful for men to carry away water from a rivulet to pers 


form their ablutions, or to waſh their garments. This is approved; 


becauſe, to deſire men to purify themſelves, or to waſh their gar- 
ments with ſuch water, without carrying it away, - (as, mentioned by 
fone would be attended with much inconvenience.— If, - alſo, a 


| | perſon, be inclined | water the trees or {mall} parterre. before his 
houſe, he may lawfu ully carry away water for that purpoſe from the 


rivulet of another; for the law. allows great liberty in the caſe of 


water, and conſiders the refuſal of it as truly opprobrious.—A perſon 


— not, however, allowed to carry away water either from the ri- 


vulet, well, or aqueduct of another, for the uſe of his orchard or 
fields, unleſs he. be expressly permitted ſo to do; ; and the proprietor 
may prohibit. him from it; becauſe. when water is ; poſſeſſed |; 1n joint 
property, none but the proprietors. have any right t to the uſe of it, 
as otherwiſe their right would be defeated. —Still, however, the 
proprietor of the river may, if he chooſe, either give or lend the 
water of it to another, becauſe i it is his property, and becauſe the gift 
of ſuch 1s cuſtomary; in the fame anger, as holds s with waere (a 
water er preſerved in veſſels. xd Jan, rien 
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1 are " dire kinds Ne! wo as are 2k 4 propetty of Rivers ay of 
any; and of which the waters have not been divided, Uke the Trig grit, nom. 55 
Euphrates, &c.—II. Such a5, being appropriated and divided, are at 
the ſame time public rivers, in which: boats { 11. III. Rivers that are 


- cu , 


'F 


held in property, and divided; and are alſo private, in which no boats | 
fail, —In the firſt, kind of rivers, if the river fill up ſo as to require Great public 
digging, the care thereof devolves upon the chie +: who. 1s to defray; _— ee — 
the charges of it from the public treaſury; for as the work is per- ee 3 
formed for the advantage of the Muſſulnan community, the, expence. ofthe public 
attending, it ; mult be 5 from the property of the community zun n 
thoſe expences muſt, howeyer, .be diſburſed from the funds of tribute 

and wee e and not from thoſe of! tithe and alms;, for th 10 a. 


ar e appr opr iated 55 to the uſe of the poo . whereas the for mer ' s AC 


ed i3S4 


intended as 2 a proviſion ſion to anſwer contingencies — —_ there be not t a 
| money in the Public tre eaſury, the chief 1 is in that caſe at liberty, wi 
a view to promote the public utility, to compel. the people to repair young 
the damage in queſtion, as it is preſumed they would not of them- 
ſelves 5 8 to the work, —whence 1 it (Vas that Omar Farook ſaid to 
the people, 10 Were T to have you to Jour own ai reclion, without ever 
6 uſing comf pg fon, verily, - muri 7 would come to fuch a Paſi that you 
10 would even A Jour: children,” Nor . however, mult be com- 


4 


* Aub. Ni 1. ü is A term of: very 8 9 ggnitying 3 1892 rivers pro- 
perly ſo called, but alſo canals, or any other ſpecies of aqueduRt conſtructed by art. 


4 Arab. Wake: meaning, general, the dort of a a brofince or di diſtrict, 3 
SEES 5 5 pelled 
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and apfropri- 
ated rivers, 
ac the ex- 
pence of the 
Proprietors, 


8 not, therefore; to be put in competition . the ohrnerioEl infa ; 


COLTITATION? of” BO N 


pelled but ſuch as are able to work; and ſuch as are not able to work, 


and are rich, muſt pay a certain ſum, according to their particular 
Nation and ability. With reſpect to the ſecond kind of river, it muſt 
be cleared, when requiſite, at the. expence of the proprietors, Wwithbut 
any ſupply fromthe public treaſury; for the right of the river parti- 
cularly belongs to them, as does alſo the uſe of it.—If, therefore, any 
one of them ſhould refuſe to affiſt in ' digging,” the chief mar compel 
him, to the end that the others may not I = injury by his 
. dee 91 36H e e e eee 

| Objuerr6n.e—dti woutdappear that, be thus forced to works 
"the refules ſaſſebs'ar{injury.' ...... 994 onto 

.* Rgwr;y.—Such' injury i particular and'is not- Withbnt its uſe] for 
in ursbempenee thereof the party obtains his ſhire” of tte Water i it is 


would otherwiſe be ſuffered by the reſt: LIP 2 (13 io 117 575 Wix it 


o Af, alſo, ſoine of the proprietors of the wet be deb ow ol Mtreigth 


ning the banks, from an apprehenfion that they might give way, 
and it de probable that bad conſequences may euſue fron their decay, 


(flach as ihundating the neighbouring country, and breaking up ih 


roads, ) the chief may in that caſe uſe compulſion With ably of them 
bo refuſe to aſſiſt in the undertaking. He muſt not, however, 
uſe force where the decay of the banks cannot produce at iy bad Con- 
v0 quence; for the fall of the banks is an event merci volt." K is 
cthervil with reſpect to clearing a river in a caſe of neceſſity; to 
that is a | matter of certginty,—whence it is that compulſion may be 
uſed to effect it —With reſpect to the third Kind of rivers, hf" are 
particularly appropriated, and therefore the digging of them 1 is e irel | 
the duty of the proprietors. Some have alleged that the magit rats 


: d 4 - 


may les force with any who refuſe to g in tlie fame manner 


as in the caſe of the ſecond kind of rivulets. Others, again, ore 


maintained that the magiſtrate has not a power. of this' Kind; 
both of the i injuries, namely, that of the partner on . 
4s uſed, and alſo that which the other * ago ſuſtain in conſequence 


(> of 


ne va . r VERS 


of his refuſal, are private; and the injury to the other - partners may 
be remedied by their taking from the one Who refuſes to work a part 


of the expence incurred in digging che rivulet, proportionately to th 


ſhare; (provided, however, that the work be executed at the inſtance 


of the magiſtrate.) It is otherwiſe with reſpeck to the Feet 5 cont kind of 


rivers, as there one of the injuries is pubpic, © OO 
Onjncrion Here Ikewiſe is a conjunction of 600 ithjuttes; J (ah 
as one of theſe (namely, that ſuſtained by thoſe who have a right to 
drink' the water) is public, it would follow that, to prevent this 
public injury, compulſion tray be fed in dhe cafe of Ptivite- = 
likewiſe. | 
RErLY.-No compulſion is uſedin dialing ious obtainin g water 
todrink:;—thus' i the whele thould ad nh, wa right einnot 


8 . fores ?. Wer Ke | rip . 
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is equally defrayed by the whole of the partners: büt wheh 65 ont | 2 s 


is carried beyond the land of any ohe of them, he is then, according —— \ 


to Hanrefa, exempt from all rt charge. The two diſciples main! 
tain that the expences of digging from the head to the end of the Wa- 
tercourſe is jointly defrayed by the ſeveral partners, according to the. 
extent of their'ſharesz becnuie the' partnef pofſelting the Higher mare 

has likewiſe a right in the lower ones, they being needfül to him, in 
receiving the diſcharge; fler his part, of the ſuperſfuous water. Hes 
negfa, in ſupport of his opinion, argues that the end of digging the 


watercourſe being to obtain water for the purpoſe of cultivation, the 


object of the higher ſharer is an obtained when his part is 
finiſhed; and he is not, there under any Obligation after that to 
aſſiſt in e 8 the work ſole! y for the benefit of others —With 


„When! water is wanted, als 3 ok for Ges. the 1 


may then 3 force FO a — be Ws; but not where the water is wanted 
only to drink. 


TV 


p 


146 


CULTIVATION of fs Boox XLV. 
reſpe&, moreover, to what the two diſciples urge, it may be replied 
that, although the higher partner do indeed ſtand in need of the lower 


ſhares, for the paſſing away of the ſuperfluous water from his ſhare, 


yet he is not, on that account, obliged to dig theſe lower ſhares; —in 


the ſame manner as where a perſon: has a right of ' paſſing the water 


from his houſe upon the terrace of another; in which. caſe he is not 
under any obligation to unite in building or repairing ſuch terrace. — 

Beſides, the higher partner may at any time prevent the water from 
overflowing his land, by occafionally damming up the ſource or 
ſpring, thereby preventing the flow of any rm g of water Into 


e 


4 | 
* X 
| © @ "WAS, n 
} 1 1 


"Wan; in W a ed common 100 0 n 1 2 the 
Welk is carried beyond the ſhare of one of them, who is thus exempted 
from any further charge, ſome have alleged that he may then im- 


: mediately open the ſprin g-head, or inlet, in order to obtain water for 
cultivation, as the watercourſe, with reſpect of him, is wholly dug: 
Others have ſaid that he cannot do ſo until the ſhares of the other 


partners be be lkewiſe . e order to e any nee 


; p 
amon them. F. Ip Ps | „„ A .. „ 
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"Gen perſons as wits only, a \ right e to 858 lin watery are not lub 


: je&t to pay any part of the charges of digging, as thoſe a are mimberleſss 
and are, eee ſubordinate to the actual ſharers. ME H 8 
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A CLAIM of Sieb. or rig zht to water, is valid independant af any Ty wy to 
eech in the ground, upon a favourable conſtruction of the law; exif inde- 
for a perſon may become endowed with it, excluſive of the ground, Pendant er 
either by inheritande or bequeſt; and it ſometimes happens that when. | 

a perſon ſells his lands he reſerves to himſelf the right of Shirb, Be- 
ſides, Shirb being a defirable object, and alſo 7 of Fielding 8 5 


vantages the claim to it is erefore valid. ey 


Ir a iſ be nofiefſed of a 1 running, through lads bn No perf = —_— 
are the property of another, and the proprietor of theſe lands, being obſruct the 
deſirous that ĩt ſhould not run throu gh them, attempt. to prevent it, jr conn | 
on the plea of its being his property, he muſt not be permitted to r _ 
do ſo, but the rivulet muſt be ſuffered to flow 1 in its uſyal channel — "30 #1 pee 
for, as the rivulet is in the poſſeſſion of the perſon. who has the pro- 72 
perty of it, becauſe of his water running in the bed of it, his word, 
in caſe of a litigation, is therefore 4 be credited i in preference to that 
of the other; — whereas, if the rivulet were not in hig poſſeſſion, (as 
if it ſhould contain no Water,) in. that caſe the word of the proprietor 


of the lands would be credited; —unleſs the other could prove by 
witneſſes that the firulet is his Like $1624 or that he K con- 


8 


This term, which is purely technical, the tranſlator, for the convenience e of hs 
E "gh % reader, has rendered, i in general, 4 — to water. 


U 2 0 veyed 


„Ar 22 — 2 . 
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yl. eee Men vs Boo XLV. 
veyed water through it towards his own grounds for the purpoſe of 
watering them, when the Kizee muſt decree. it to him, as he thus | 


ſubſtantiates his claim,—(Analogous to this is a contention conce 


the property of a river-head, or a water in, a ſpout, or a road 
through the court of another.) hg ap 7 Wn 


"*%. 


In caſe of | 

diſputes, a Ir 4 Rrwier be ch held. by ſeveral perſons, and they Aft | 
5 GI concerning their particular proportions of right to water, a diſtribution 

of the right 


to water muſt Muſt be made according to the extent of land which they ſeverally 
be made. 


e poſſeſs; — for as the object of right to Water is to moiſten their lands, 


1 1 n 


5 0, it A conſequently. fit that each, receive in proportion to his s territory, | 


„„ > * 


It is otherwiſe in the caſe of a road; for the objec i in that being. to. 
i paſs and repaſs, the ſmallneſs or largeneſs of the houſe is of no weight, 

in the diviſfion;—that is to ſay, Fi the partners in a road diſpute. 
concerning their ſhares, it is decreed, that they ſhall hold it F e 
and that no diſtinction ſhall be made. from the, ifference of 


houſes. | ; 


13 II it CES that the perſon 2's polleſſes 1 nähe e a 


__— _ rivulet be not able, without ſtopping the current, to enjoy his right: 
for the con: to water in a ſatisfactory manner, (for this reaſon, that his lands, t 
one partner, being high, precipitate. the water from them with great velocity, 
ee 92 ſtill he muſt not be permitted to dam the rivulet, as he would thereby 
. deſtroy the right of the others: he muſt, therefore, take his ſhare 

; without ſtopping the current. I, however,, the others aſſent to his 
ſtopping the current that he may the better water his land, or enter 
into an agreement that each ſhall ſtop it in his turn, it is lawful, as 
being their right. But if it be poſſible to effect the ſtoppage with 
a board, they muſt not uſe clay, or any kind of plaiſter, without 


| the conſent of the whole, as an injury would be une occaſioned to 


| the other ſharers. 00 ˙ K 


| | | 
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Ir is not Se to any of . Nlivers'th) 90 afiother rivulet 
- leading from the ootnon one, or to erect water mill upon it; be- 


cauſe, in tlie former inſtance, the bank of a cotnimon rirulet muſt 
neceſſarily” be broken; and in the latter, an erection is fade of à 


building upon a partnerſhip concern; —unleſs, however, the mill be 
ſtationed on the builder's land, and be not injurious, either to the 


" 


One 

in a rivulet 
cannot dig a 
trench or 
erect a mill 
upon it with- 
out the gene- 
ral conſent; 


ground, by breaking down the banks, or to the water, by diverting 


it into another channel; —in which: caſe it is lawful; as being the 
exerciſe of a power derived from property, and from which there re- 
ſults not any injury to others. —(The erecting of a machine for ralſing 
water by camels, or oxen, is conſidered in the ſame light as the 


erecting of à mill.) It is likewiſe unlawful for any of the ſharers. 


either to erect a ſmall bridge which may be occaſionally with 


7. MALE 90 
I, it Ty ann 2. 
ty 4 
nor or cooftta@, 
a water en 


kee. _ 1 


or a large one of ſtone or bricks which is durable and fixed.—In _ 


ſhort, a private rivulet- is conſidered in the ſame light 4s a private 
road, in which ſeveral participate, but in which none have any: par- 


ticular privileges, ——lt is other wiſe where a perſon- poſſeſſes a fall 1 


private rivulet brought out from à large private one jointly held by 
ſeveral; for in that caſe, if the proprietor of the little rivulet chooſe 


he may erect upon it a. large ſolid: bridge; or, if there Was previuſly | 


a bridge over it, he may if he pleaſe pull it doun, (provided a greater 
quantity of water than formerly do not, by that mans; How Into 
his rivulet,) for under theſe circumſta 


is lawful, being in virtue a power derived from his own 1 


which occaſions no detriment to others. He muft not, however, 


extend the inlet of the ſmaller ripulet, as he wonld thereby deſtroy 
the ban 


| water into his own than js his due.—Neither muſt he be ſuffered, to 


enlarge the fluice through Which he receives his ſhare of water, 
where the diſtribution is made in that manner, —that is, where 
boards with holes are fixed on the bank of the river contiguous to 


the lands of each Hariny, that he may ona: as his ſhare, what». 


ever 


s of the large one, and likewiſe draw 4 greater quantity of = 
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ever quantity of water iſſues through his board. But any of 
them who chuſes may either heighten or lower his particular 
board, as the equality of the diviſion depends upon the largeneſs or 


ſſmallneſs of the holes, and not upon the height or lowneſs of them, 


One partner 


cannot alter 
the mode of 
partition 
without the 


other's con- , 


or increaſe 


the number 
of openings 
through 
which he re- 


ceives his 


ſhare, 


or convey his 
ſhare into 
lands not en- 
titled to re- 
ceive it, 


\ 


or through 
ſuch lands 
into thoſe 

that are en- 


for an alteration. in + HE; reſpect. ee no ape in the diſtri. 


* 


Ir, where hi diſtribution is n bi Gasen in ids! manner Sort 
deſcribed, one of the partners chooſe that the partition be made by the 


meaſure of time, he is not at liberty ſo to adjuſt it, unleſs with the 


concurrence of the others; for whatever is the eſtabliſned mode muſt 
be continued; as tho gr of 52575 one is ” _—y means more —_— 


\ . 


A TATA 44. vi 0% e Ratet a 110 09:1 
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I” OT bender in an appropriated rivulet Ki a N anti 


of holes or ſluices allotted to him, it is not permitted to any of 


them to increaſe that number, notwithſtanding it may occaſion no 
injury to the others; for here exiſts a partnerſhip i in particular pro- 
perty, and in which the right of each is particularly ſpecified. —It 


is 'otherwiſe in the! caſe of large rivers, ſuch as the Tigris or the 


Euphrates' ; fot as there any perſon is at liberty. to dig a ſmall 
rivulet, and fill. it from them, he is conſequently at liberty 
to iHereaſs the Auen or dhices e nen ns Es, _ Ro 
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lr 1s not afl bor any of WY partners in a river to convey 


| bis ſhare of water into ſuch of his lands as are not 20 to 


receive water from that, river; ; for this circumſtance might, in 
proceſs of time, furniſh an argument of his having a right to 
water theſe lands from that river. Neither is it lawful for 4 
partner to convey his ſhare of water through ſuch of his lands 
as are not entitled to it, into others that are; for, in this caſe, 

it 
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it is probable he would receive a greater quantity 60 water than 


his due, as part would be abſorbed by the lands through wWwhieh 
they firſt paſſed. (This is analogous to the caſe of a, joint road; 
where one of the partners wilhes to open A* road to the inhabi- 
tants of a houſe, in the ſame range, whoſe road lies through another 
way, by ee * by: ava e bis n ow "A. to 
their ee 1202 = ak; d ei 31, eee e 048, enen Aft 


* 


Ir two dbb poſſeſs A riviler Jointly; ard receive their en 
by water iſſuing through ſluices, and the one whoſe ſhare lies neareſt 
to the ſource be inclined to ſtop ſeveral of the ſluices allotted to him, 
to prevent the ĩſſue of a ſuperflaity of water into his lands; he muſt 
not be allowed ſo to do, as he might thereby ſubje&t the lands of 
the other ſharer to be overflowed.—Neither is he at liberty to change 
the mode of participation, by taking the uſe of the whole, in rota- 
tion, inſtead of each receiving a moiety of the whole quantity; for 


as the diviſion has already been ſettled by the mode of vents or 


- ſluices, he cannot afterwards require any other mode, —unleſs the 
other aſſent, in which caſe he may do ſo; —it till, however, re- 


maining at the option of this partner (or of his heir, after his de- 


ceaſe) to annul this, and revert to the former mode; becauſe 
the eſtabliſhment. of a diviſion, by giving the whole to each in rota- 
tion, in a caſe where each had formerly held a ſeparate ſhare, is, 


in fact, lending a right to water, (as an exchange of Shirb for Shirb 
is null;) and a right to water is inheritable, or the uſe of it may 
lawfully be left in legacy; but it can neither be ſold nor beſtowed 


in gift, nor left in legacy to ſell, give away, or beſtow in alms, 
theſe ſeveral deeds being Aae on account of the uncertainty 
to which they are liable, either from ignorance. or deceit, with re- 
gard to the quantity of water, or becauſe Shirb is not, in itſelf, 
a ſubſtantial property, but rather a privilege or immunity, inſo- 4 
much that if . perſon water his lands from the Shih of ; another, . 
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A right to 


water cannot 
be conſigned 
85 a merz ; 


or leon as 2 
confideration 
for KB, 
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he is not liable to make compenſation. for. it wand tle eral de 
** 2 egen 10 e eee is alſo void 6s: ooh 
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A nidHr to water is e 7 of 1 * as a ſpecifi 
en in a contract of marriage: Wherefore if ſuch be mentioned 
in a marriage contract, a „br, M5, or proper dower, is due. In 
the ſame manner, alſo, it cannot be given a8 a conſideration for 
Khoola; — hence, if a wife bargain for her divoree, in conſideration 


of her. making oyer ſuch right, the huſband may reſtore it to 
her, and, in lieu of it, take from her the dower he had aſſigned 
her on their marriage. The ground on which the law in theſe caſes 


or i in com 
ſition for „ 
claim; 


or ſold, (with- 


out ground) 


to diſcharge 


the debts of a 
defunct ;— 
(mode to be 
purſued in 


this laſt in- 
ſtance.) 


proceeds is, that a right to water is a matter the extent of which 
cannot be en with any * 97 e , 0:5 8d: Wh 


' \ | 0 |. 


A RIGHT to b water is incapable of 8 * in e for 


a claim; for as it cannot, by means of any deed whatever, be ren- 


dered , a ORs in conſideration. of it is nne 
null. r 1% YAH N 355 


W RIGHT to water, ide ground, cannot ke old after 5 
death of any perſon to diſcharge his debts,—in the ſame manner as 
it cannot be ſold during his lifetime. What, then, ſhall the Zmdn 
do, in-this caſe, towards. ſettling the debt of the deceaſed? This 
queſtion has given riſe to a diverſity of opinions; but the moſt ad- 
viſeable method of proceeding, in ſueh an inſtance, is to join the 
right to the lands of another perſon not poſſeſſing ſuch right, and 


then, with his conſent, to diſpoſe of both; - when, computing how 


much the value of the lands has been increaſed by the addition of the 


right, he may apply the difference towards paying off the debts of the 
| deceaſed. If he be not able to procure land in this manner, he may 


buy a piece of land, payable. from the effects of the deceaſed, and, 
e e it to the rights ſell them togoliders; when, with the: 


ME | ; Rn eee * 10 price 


Boot XIV. © WASTE LANDS 


price ſo obtained, he muſt firſt diſcharge the purchaſe-money bf the 


land, and then apply the reſidue to diſcharging the debts of the 
deceaſed. 
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Ir a perſon, having 
water, ſhould hy t 
is Nd, in ſuch 
guilty of any tranſgreſſion. 
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(the erude © | 

Juice of the Saar, e n and fettling, „ 


grape,) 
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V. J N 40 by Feit DRIN 


The WE, has, i in the courſe. of the work, rendered exery, ins ine briating drink 
under the general term wine, which comprehends all deſcriptions ns of p pr ghibited * ö 13 


. 


In this book, however, he retains the ori inal terms for the fake © Te lint. 


dor XVI PROMIBIT.BD; EI. 


comes Khamr upon its fermenting, and being nen the « 
condition of its gathering foam ;—for whenever the juice of grapes 


becomes ſpirituous, the appellation" of Khamr, and the characteriſtic 


of it, namely, legality, ate both eſtabliſhed. —The argument ad- 


duced by Haneefa is, that fermentation i is the commencement of the 


proceſs by which liquor becomes ſpirituous, and which is compleated 

egs are ſ ien PF 
 Khanr,, (which are. deciſive,) ſuch. as puniſhment. oy Sioking 3 
the holding him an inſidel who ſhall deem it lawful, and the prohibi- 


when. it foams” apd ſettles, as by that means the 
from khe finer, particles; and the ordinances of tl 


tion againſt ſelling it, —have all a reference to the completion. Some 
of the learned allege that it is declared unlawful to drink after. having 


become ſpirituous, purely frem motives of caution Others, again, | 


maintain that the 'term"Khamr-is applicable to 
briating quality; becauſe it is mentioned in the traditions, that 


„ whatever. mebriates it KRA 3*— and (in another tradition) 


„ KHAMR it produced from two trees, namely, the VINE. and the 


6 DATE.” The term Khanr, moreover, is derived from Mol bdmird, | 


ſignifying, Pupefattion, or deprivation of ſenſe, which is a conſequence 


of drinking any inehpiating liquor. In 5 * to, this, however, Har 
g to the concurrent opi- 


negfa argues that the term 7 accor 
nion of all lexicographers, is uſed 54 * = ſenſe above. mentioned, 


whence It, is/t that, 10 of och ip tiohs othler xerms.are ap- 


plied, ſuch as Nabeea, T. abeekh, "ny Ma 94" . Another argument is 


that the llegality c of Khamr is indubi 2 if Svery i inebri- 


e t LES K ban, all. Sol ould of coyr 4 bc | in- 
dubitabl bly, Net 44 ers f ö is. 19 f <p o the caſe; fo 19 ere is y . 5 4 


regarding the em. bf , moreover, to "the arg nefits ot 


an Is not bettet aurheayic, 7294 Hy MO, hg = 


EZ 4 [2 
goon: oF 511} N * 11 Tl 
e are different Kinds 1 uof, EX gende l a Ut 1 
tarly hy 1 vn e On. 22139 4 131 ae INV tes 11¹ Hale ch are we 907 19616: 
Ie 42 BUEN, a ng 248 ET eo avod 22 nd 


. END 2 1 puke 
#'- # 42 + © - WY 


tever is of an ine- 


7 >. 
73 4 EZ. dan 
n band” 
e A 


„ mn 215) 


the learned as 18 above ad ils „it ! is to ge! remarked: that the firſt ite | 
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which i an- „Nl . in kick unt E 40 Kd, Wie b hether it be ufteh u in N Ur great 
quantity, > quantities, the ilegality — depending bri drmkirg it to ha degret 
s to produce una. Some of lGoſer Principles reſect the ab 
„ 1 14 BWP Megdlity'of KB 4 Ulleghtly thit' its ern olly-are the eaufe of 
tt Megality;" Becaüſe the evil of it 1s, that it creates an Inattantidk 
cli the welhip'dt' O59; and this evils vecalioned' otily by os 
vollen, it follows that Where this dbes not take Place it is not dit 
WH E This, Sever, 5 prof infideltty, And ih Gröct btträdie- 
tibn'th tub Kön AN, GOD having” there tertmed ſuck Igor leb, 4 
thilis' wich is Ublacfll itt its own Hature. Befides, the | has. 
dberecd Rhamr to be ünlawful, acebrding to 1515 traditions; and 
All the doctors are unanimouſiy of this opinion. It Is to be obſerved, 
_ however, that although Nba be unlawful, even in fo ſmall a quan- 
' ty as ay not be Tufffcient to intoxicate, yet the fame law does not 
hold with reſpe& to other things of an inebriating quality; fora little 
of therm, if * not' ſufficient to intoxicate, is not forbidden. Sh, 
indeed, is of opinion that theſe are likewiſe 'uhlawful, e 
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neden it is ſaid, in the traditions, “ Les Ln awho drinks 
6K name whipped zrrrand if he drin it again, tet hin Le again in lie 
< ſame manner puniſhed.” The whole of the companions are agread 
upon this point; and the number of ſtripes preſcribed .1s eighty, as has 
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» a perſon boil Khamr until two thirds of it evaporate, it is not (unleſs it be 


thereby i Rn If, -however; a ö 'of it after 
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converted 
into vinegar. . 
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 Tavs much with relpei is Khamr, the firſt i in * of probibice 
liquors —The ſecond ſpecies of prohibited liquor, 1 is the) Juice of grapes 
boiled until a quantity leſs than two thirds evaporate. This is ene 
minated Bdził. It is alſo termed Moniſſaf; but that is only "hy 
exactly one half of i it evaporates in boiling. This kind of liquor is u 
| lawful, according to all our doors :—according to the two diſciples, 


| When it only ferments and becomes ſpirituous; and according to Ha- 
5 necfa, when it foams and ſettles. Ooxrdi has ſaid that Mon; 957 is low: 


ful; (and ſeveral of the tribe of Mirazali* have ſeconded this op- 


nion 3 becauſe it is a good liquor, or, in other words, is pleaſin s to | 


the palate; and alfo, becauſe it is not Khanmr. The argument of our 
doctors is, that as Moniſaf is pure, and equally delicious with Khanr, 


8 number of the idle and diflolute are conſequently tempted to drink 


it; and it is therefore prohibited, with a view to 7 a de 
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gan third FELT of unlawful A is zee S/; fn U : 
by ſteeping freſh dates in water until they take effect in Fyectening it; 


* When it is both unlawful and abominable to drink of it. Share- In- 


Abdoola alleges that it is lawful, as Gop, {peaking of. his bounty in 
the Koran, ſays Ys 8xJoY Sikker FROM: THE GRAPE AND THE 


% park; ' whence we may infer that it is allowable, ag. bounty cans 


not _ to any thing unlawful. , The argument of our doctors is the 
ion of all the e companions upon. this _ ans 2 
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reſpebt t to the text above cited; it has a referende to a men 
having been revealed in the infancy of aa of 98988 When all 


ſorts of ſpirituous e were lawful. 
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ih Tun bowl hecke o pi prchit 
is, water in which W eh ſteeped until it bocome ſweet, and is af: 

fected in its ſubſtance. 
it poſſeſſes a | favert. 5 and is prohibited onl 
and becomes e na Saen s dae epigion regard du 
duct lkewiſe,,.. aligns Wed isis oft dig | 


Ir. i810, be 2 that the in legalty af theſe. liquors, namely, 
Bazib; Monsfſaf; and the Noob af dates and raiſins, is: inferior to 


deeined/an inſidell It i is other wiſe in the caſe of baun: for, „ with 
reſpet᷑t to the liquors here mentioned, the illegality is a mere matter 
of opinion; Whercas, With regard to Khamr, the illegality is undi 
puted: - Puniſhment, morrover, is not inflicted for drinking [theſe 
liquors, except 1 in a quantity-fu fficient to produce intoxication A whereas 
the drinking of oiie drop only of KB]. induces Puniſhment, // 


filth of theſe liquors, likewiſe, according to one tradition, is of a 775 


degree, and according to another, of ande ane, degres} but the {5 
of Khguitily rp gt ty according, to every iii. The 7 
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The three laſt 
are not ſo il» 


legal as 


of Khbamr. If, therefore, any perſon hold these lawful, ſtill he is nat 


Khbamr,— 
They may be 
held legal, 
without in. 
curring a 
change of in- 


fidelity, 


and may be 
drank (fo as. 
not to intoxi- 
cate) without 
puniſhment, 


alſo hey.m Zh, 


and are a ſub. 
je& of re- 
ſponſibility: | 


but they muſt 
not be 2 . 
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PROMIBITED 7h Boat N 


Khir: munen TN: menen this 


3:11; bo i; 137 £129 add 


{hould' have n 0 
ol 9% © A <tc 0 to 2 2410} - 

Mon AMMED, in the Fane * roma this every ſort of 

hoſe above mchtioned1s law ful. This opinion * 


| learned fa, in recorded only in the Jima A berr, aul, is not e l. 


with theſe liquors ſhould dworce his wife, it is void, in the Tame 
manner as divorce” pronounced by a perſon in his ſlecp, ot by oe 
wWboſe faculties are impaired from the uſe of opium, or from haring 
drank the milk of a mare in a medical compoſition; It ãs elſeuheir 


toxication; and he, in fact, maintains that puniſhment-is net inſlictol 


| ene e thaſs above fpecified, is prohibited; that if a pe 


ſpirit uous, and afterwards remained ten days without ſpoiling but 
+ - that he afterwards adopted the opinion of Hana, In other worlds, 
2600 he fit, according te the adjudicat 


found in any other book. It, however, affords an argument that any 


Feind of ſttong liquor extracted from wheat, burkey, honey, or Abillet; 


is law ful in the opinion of Hanegfu, if hot rank ſo a8 to becom i 


even in the caſe of intoxication. If, therefore, a perſon intoxicated 


related, a8 an opinion of Mohammed, — 


1Catic u he 18 to be puniſhed and that eee | 


1 e by b hen ſo intoxicated is valid; in the ſame manner as 


holds in the caſe of liquors; and decrees pals according to this opinion . | 


He has alſo (aid, in the Jama Sagheer, that Aboo*Yogſaf had firſt det 


clared every ſort of Wine to be unlawful which fermented and became 


on of Mohammad, deemed all in- 
ebriating liquors unlawful : but afterwards adopt! the opinion of Hy- 


| 'ncefa Ales Yooſuf was fngular in making it 4 cctidition-hut-ghe 


_ -afterwatds receded from this-opinior 
And Mohammed on this Point, } In tbe 5 | 
ſaid, that the ſteeping of raiſins or dried dates, when halted 3 little, 


liquor ſhould remain ten days without being ſpoiled. - He, however, 
5pibion, and "gave e 


even ſo as to become ſpirituous, may dawfully. be drank in ſueh 2 
uantity as not to inebriate, * it be done without wantonneſs 
| of 


or joy. This · is according only to the two Filters z; fer Mobarmedaud 
Shafei deem it unlawful. Lriliod 505 pr A S7 vl bluod 


Tuxnx is no impropriety in dri 
bie have been ſteeped, —— ins, and whe the infußon 
together until they ferment and beedme ſoitituoude.- This | is grounded of — 

on a cireumſtance relative to Ih Zeepda: which is thug related by be drank, 
himmſelf :( Abdbolla the ſon of Omer; having given me ſome Shers 


bet to drink, I became intoxicated to ſuch. a degree that I key 
not my own houſe. 1 went to him next morning: and having in- 
formed him of the circumſtance, be. acquainted me that he had 
given me nothing but: 2 drink compoſed. of dates and raiſins.” 
Now this was certainly Kboolieen, Which had undergone the 8 ear 
tion of bailings becauſe 1 1¹ denen ee nnar chat it 4 SH 
n in its crude ſtate. 2-5 6: er s Te it dr A 


ee go io Nw? wies At +> — WN. eng A r 
ae end "e means of of hobey, wheat, batley, or _ Liquors pro» 
pe —— rn Abo: Yooſa of ;-although i it be not means er 


boiled, provided, however; that it be not drank in a Manton ot joy cd, * 


ful manner. Qu 3 they adduce 3 is e of — 


Feen (a 
mixture of 


warte 0 e to explain org is to 9 q ä 
nm vera vof the n ner e theſe li uors W 


"ſoot vendor — co ache teh ili 
r more, whether they be boiled or crude. Ithas.hke- 
wiſe bean auen bande ben ho Bes n 


1 but any per- 
ſon drinking 
them to in- 
toxication in- 
curs puniſh- 
ment, 


Vol. IV. 


N n o gt Een dp tres aa RICE 


Fhfillis 
(grape Juice 
boiled down 
to a third) 
is lawful. 


PROHIBITED Boox XEVE 
that in the preſent age they are as much ſought for by the diſſolute as 


other liquors were formerly; nay even more ſo. The ſame law holds 
with regard to ſtrong drinks extracted from milk. Many have ſaid 


that any drink made fom the milk of a mare is unlawful, in the opi- 
nion of Haneefa, becauſe it is derived from the fleſh, which (accord- 


ing to him) is unlawful. Lawyers, however, remark it as the better 
opinion that the milk is not unlawful according to Haneefa.; for 
although he have pronounced the fleſh to be aboinable. yet the reaſon 
18 Abe becauſe, if it were otherwiſe, the means of conqueſt Would 


thereby be deſtroyed; or becauſe the horſe is a noble anumal; neither 
of which reaſons hold with regard to the mulk. 


Ir the juice of grapes be boiled until two thirds of it evaporate, 
(being then termed VI llis,) it becomes lawful, according to the two 


Elders, notwithſtanding it be ſpirituous. Mohammed, Shafei, and 
 Milik, ſay otherwiſe. (This difference of opinion, however, exiſts 


only on the ſuppoſition that it is uſed with a view to ſtrengthen the 
conſtitution; for if it be drank from pleaſure or joy they are unani- 


maous in, judging it unlawful.) Mohammed, Shaft, and Malik, in 
ſiupport of their opinion, have cited a ſaying of the prophet, « Every 


inebri zating drink is KHAMR; and whatever in exceſs produces intoxi- 


0 cation 1s prohibited, even in moderation ;” ; and in another Place, 


66 An TJ drink of which. one cupful occaſh ons intoxication, is unlawful i n 4 
wel ngle drop.” —Another argument is, that every inebriating liquor 


tends to ſtupify the ſenſes, and is conſequently prohibited either in a 


ſmall or large quantity, in the ſame manner as Khamr., The two | 
Elders, in ſupport of their opinion, have quoted the. ſaying of the 


prophet, ** Kuan 7s unlawful i in its very nature; and in another 


place, Litilè or much of it 1s alike unlawful ; and inebriation from 
every aches ſtrong drink (that is to ſay, every kind beſides Khamr) 


'66 7c forbi aden. Now ſince the prophet has ſpecified intoxication as a. 


condition with reſpect to other drinks than Khanmr, we may conclude 


that on that circumſtance only their legality e — 2 


e 


Book XLVI. 4 I Qv O n 8. 

ſtupefaction of the ſenſes takes place only BJ Bquors are uſed i in 
ſuch exceſs as to inebriate, which is allowed to be illegal. A little, 
therefore; of any ſtrong drink other than Khimr is never illegal, ex- 
cept when, on account of its fineneſs or purity, a little of it invites 
to more, in which caſe the law regards every quantity of it in the 
fame lieht. This, however, is not the caſe with Mo of e, al the of 
which, becauſe of its thickneſs, does not induce a with for more; and 
which, in its ſubſtance, is food, —otterefors when uſed ; in a | rnoderate 
n it retains its briginal kgality +. | l 


Ir a tte 1 Wie be poured i into Ae, to 5 it fine, and it be 
afterwards boiled for 4 thort time, it is till Mos, the addition of 
water tending only to weaken it. —K is otherwiſe where water is 


- 1 


General rule 
wy 1 


mixed with crude juice, and this mixture is then boiled until two © 


thirds'6f it evaporate; for here, either the water purely evaporates 
altogethet, of it evaporates jointly with the juice; and in either caſe, 
it is plain that two thirds of the pure juice of the grapes or dates does 
not On” Which! 18 requiſite to ee it a a legal . 


I grapes be firſt boiled, and FCS reſi until their juice be 
extracted, in that caſt a very little more boiling is ſufficient to render ? 
the drinking of the liquor lawful, according to one tradition of Ha- 
neefa. According to another tradition it does not become lawful 
until two thirds of it evaporate. in boiling; and this is the better opi- 
nion; becauſe the juice remainihg within the film, and not being i in 


any manner affected by the boiling, i it is conſequently ſimilar to ales 
which is not Lat | 


* By original legdlity 2 alades to an opinion be maintained in W o 
Malik, that every thing is originally law ful in its nature, being rendered otherwiſe only by 
the prohibition of the facred writings ;—whereas Malis holds _y wing to have been 
* unlawful, I ſanQified by the Koran, | 
1 2 


x 


Riſe in 1 | 
Jing of ur- | 
tre grapes 
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or grapes 
mixed with 
dates, 


Liquor, 
having once 
acquired a 
ſpirit, is not 
rendered law - 


ful by boiling. 


Rule with re- 


ſpect to the 
uſe of weſels. 


PROHIBITED Boox XI. VI. 
I freſh or dried grapes, being mixed with dates, be then boiled, 
two thirds of the mixture muſt evaporate before it becomes lawful; 
for although, with reſpect to dates, a ſmall boiling be often ſufficient, 
yet with reſpect to the juice of grapes two thirds are always required 
to have evaporated 1 in boiling. The fame rule alſo holds where the 
juice of grapes is mixed with the water in which dates have been 
ſteeped. If, however, dried grapes, being mixed with the water 
of dates, ſhould be boiled for a little, and afterwards ſoine dates or 
dried grapes be thrown into it, in that caſe, provided the quantity 
thrown in be ſmall, and not ſo much as is generally uſed to make 
Noabeex, it is lawful. It is otherwiſe, indeed, if the quantity be 
not ſmall ;—in the ſame manner as where a pot of the water of 
dates or raiſins is mixed with the boiled juice. Still, however, the 
perſon who drinks it is not ſubje& to puniſhment, becauſe its. 
| Mlegality is adjudged merely on principles of caution; and en- 


deavours muſt always be uſed to avoid the infliction of puniſh 
ment. | | ; : 


"BY Kb ar, or any other Girituous liquor, be boiled — two 
thirds of it evaporate, ſtill it is not lawful; for the legality of it, 
which was Megan N is not removed by id -_— 
Tur | is no impropriety in ſqueezing juice into als or veſſels. 
of a green colour, or of which the interior part has been varniſhed. 


wi oil. The reaſon of this is, that formerly, in the infancy of 


the Muſulman religion, it was, cuſtomary to keep Khamry in ſuch. 
veſſels; and, on this account, when Khamr was rendered illegal, | 
the prophet prohibited the uſe of them likewiſe, 'that the greater 
caution might be obſerved. He afterwards, however, permitted the 


uſe of 1 ſeeing that the veſſels of themſelves did not render any 


thing unlawful. If, therefore, Khamr have been kept in theſe vel 
ſels, it is neceſſary they be wathed before are * appited to uſe, 


It 


If a veſſel be old, it becomes clean by three waſhings: but if it be 5 
new it can never be cleanſed, in the opinion of Mohammed; for then 


the wine penetrates, and makes a deep impreſſion in it; contrary to 


the caſe of an old one. Aboo Yooſaf holds that it may be cleanſed by 
waſhing it thrice, and drying it after each waſhing.—Several have 


ſaid that, in the opinion of Abo Yoo/af, the mode of cleanſing it is 


by filling it with water, and letting it remain for a ſhort time; and 


then emptying it and filling it again; and ſo repeating this proceſs 


until the water ul out be 1 pure; when the vr! » 


clean. | 


Wuxx Khamr is converted into vinegar, it is then lawful, 'whe- ge way 
ther it have been made ſo by throwing any thing into 1 it, (fuch a as falt Khanr, 


or vinegar, ) or have become ſo of itſelf. 


VI NEG AR made of Khamr is not abominable. Shafei maintains 


that it is abominable; and that all vinegar obtained from Khamr | 
by means of ſome mixture is unlawful. —With reſpect, however, to 


ſuch as turn ſo from Khamr of itſelf, he has Hen two different 


opinions. 6 
i 


Wurn Khamr is che into vinegar, the volta; in [7 25M it is and the veſſel 
contained becomes clean according to the quantity of the Kbamr. | 
With regard to that part of the veſſel that was empty, ſeveral e e 
have ſaid that it alſo becomes clan, as being dependant on the 5 


other: but others have ſaid that, as it is battered over with dried 


Khamr, it does not become clean until it be waſhed with vinegar, 
when it is immediately purified. In the fame manner alſo, 3 
Khamr be poured out of a veſſel, and the veſſel be then waſhed 


with vinegar, it becomes on e. have Lid) inflantancouſly 
_ cleats r 
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Rules with 
reſpect to the 
dregs of 
Kbanr. 


% 


to carry Khamr to a quadruped, yet if the animal, being brought 
to it, ſhould drink of it, there is no impropriety z—in the ſame 


5 rion muſt not be thrown to a dog; but if a dog be carried to 


cated is not liable to puniſhment. Shafei is of a different opinion; 
for in this caſe ſeveral of the particles of Khamr muſt neceſſarily be 


An injection 
of Khamr is 
. unlawful, but 


PROHIBITED  Boox XLVI. 

' Te is aid to drink. the dreg's of Khan, or to uſe it in comb- - 
ing the hair, as ſome women do; for the dregs are not entirely void 
of the particles of Khamr, and it is unlawful to apply any unlawfyl 
thing to uſe; - whence the illegality of uſing it in beating a wound, 
or applying it to a ſore on the back of a quadruped.—It is alſo un- 
lawful to adminiſter it to an infidet or an infant; and whoſoever 
does ſo is chargeable with the crime of it. In the ſame manner, 


it is unlawful to give it to a quadruped to drink. Concerning 
this point, however, | ſeveral have faid that although it be unlawful 


manner as in the caſe of a dog and: carrion ; that is to ſay, car- 


where carrion is, he may, without any impropriety, be fuffered to 
eat it. i | 

Tr is allowable to mix the dregs, of Khaur wih vinegar, In 
this caſe, however, it is required, that the vinegar be carried t6 
the place where the dregs are, and be there . for other wiſe it ig 
en. | | 


7 


CAR . 


A PERSON who drinks the dregs of Khamr without being intoxi- 


drank likewiſe. Our dotiars, on the contrary, argue that as the dregs 
of Khamr are diſagreeable to the palate, a little of it does not, by con- 
ſequence, beget an inclination for more; and thus, being like other 
ſtrong drinks, the drinking of a little, unleſs it be Kinda with in 

toxication, is not puniſnable. | 
An To of Rhone into the anus or penis is unlawful, as 
being a benefit derived from an unlawful article. It is not, how- 
| 15 ever, 


Book XLI. 5 
ever, puniſhable, as bein * inflicted * in e _ of ant. 1 a 
5 it. . 5 * F N 15 755 / 


rau o 58. - 


Ir a perſon 0 Khomr into ht it 8 not then Ewfol for him 2 ſo like- 
to eat the ſoup, becauſe of its being rendered 1 impure. Nevertheleſs, w—_ 4 7 5 i 
if he eat it he is not liable to bree for in this caſe the Khani is Ws. 
as it were boiled. Tp 


Ira perſon knold flour with Khan; i in \ that caſe it is unlawyful to 


eat the bread or paſte ſo _— as CY of the n of the e | 
ſtill remain in it. 


SECTION. 


V boiling the Juice of Grape. i 
Ix boiling the juice of grapes there are three principles. — The There are 

firſt principle is, that whatever quantity may run over the pot from — — 

the agitation in boiling, or from the foaming of the juice, is not taken obſerved. 

into account, but 3 is conſidered, as. not having belonged to it; and the Abe. 

reſidue is to be boiled until two thirds of it evaporate, in order that the 

remaining third may be rendered lawful. To illuſtrate this :—fup- 

poſe a perſon inclined to boil ten cups of juice; in that caſe, if ne 

cup. be loſt from m its boiling over the pot, he, muſt boik the remander ; 


until fix cups have Fragoggted.qnd three remain. in the pot, chen i 3 
becomes lawful. ; 5 | 
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PROHIBITED Boo XLVI. 
Tux ſecond principle is, that if water be firſt poured into the 


juice, and the whole be then boiled, and the water, on account of its 


ſubtlety, be ſoon waſted, it is requiſite that whatever remains after 


the evaporation [of the water] be boiled until two thirds of it be 
waſted. If, on the contrary, the water and juice evaporate together, 


itt is in that caſe requiſite that the mixture be boiled until two thirds 


of 'the whole evaporate, that the remaining third may | be rendered 
lawful; for here the third of the mixture of water and juice which 
remains becomes the ſame as if, a third of the pure juice having re- 
mained, water had then been poured into it. 1 0 exemplify this (ies 


' ſuppoſe a perſon ſhould mix ten cups of juice with. twenty cups of 


water;—in that caſe, if the water purely evaporate, the mixture 


muſt be boiled until a ninth of it remain, which is equivalent to one 
third of the pure juice ;—whereas, if the juice and water evaporate 


conjunctly, the whole muſt then be boiled until two thirds of it 
evaporate. 


— 


IF juice be boiled with fire &, at one or ſeveral different times, 
before it be inebriating or prohibited, it is lawful. If, alſo, the juice, 
being taken from the fire, ſhould continue to boil until two thirds of 


it evaporate, it is lawful, as in this caſe the evaporation is the effect 
of the fire. | 


Tux third principle is, in boiling j Juice! after part of! it has eva- 
porated, and part has likewiſe been poured out, —to know how much 
more muſt evaporate, that the remaining part may be rendered law- 


ful;—and, in order to this, the following rule muſt be obſerved. 


The quantity which remains after part has been poured out muſt be 


multiplied by the third of the whole; and this ſum being divided 


by: the quantity which remains after part of it 8 bas evaporated, 


+ The comthon method of making ſtrong drink, among the Hate is by ne 
nt ce, in the ſun. 


Fd 7 57 


the 


Boox XI. VI. 8 Qu! o Rs. 


the quotient is the quantity that is lawful. Thus, if a perſon boil 
ten cups of juice, and after one cup had evaporated, three cups more 
ſhould be poured out; then three cups and one third (the third of the 
whole) being multiplied into fix, the number which remains after 
the loſs of evaporation and pouring out amounts to twenty, and 


this ſum being divided by nine, there remains two cups and two | 


ninths; the quantity which is lawful, when the reſt has evaporated. 
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BOOK XLVII. 
of HUNT I-N.0, 


SECT. 1 


of — Game with Animals of the Hun TING Tar I — foed as 
Docs, HAwEs, Tc. 


Itis lawful IT is lawful to. hunt with a trained dog, a panther *, a hawk, a 


CD, falcon, and in ſhort with every animal of the hunter tribe that is 


the hunter trained. It is related in the Jama Sagbeer that game congat with a a 


* — is an animal of the leopard or lynx ſpecies, hooded and trained to catching 
game, nearly on' the ſame principle as the hawk. 


1 — . 1 ##ained 


Boox KI. VII. HUN TIN O.. 


but that, caught with any other animal it is not lawful, unleſs when 
taken alive, and flain by Zabbeh."\ This doctrine is eſtabliſhed by 2 
text of the Kok Ax, in which mention is made of trained dogs. The 
term Kalb [dog] comprehends, in its general acceptation, every car- 


niverous animal, even to a tiger *. It is, however, related as an 


opinion of A”, that tigers and bears are excepted, as neither 
of them hunt for others, — the tiger becauſe of his ferocity, and the 
bear becauſe of his voraciouſneſs. Some of the kite tribe have like- 


wiſe been excepted becauſe of their voraciouſneſs; and the hog has | 
been excepted becauſe it is eſſential filth, and becauſe it is unlawful to 
derive any advantage from it. It is to be obſerved that it is a condi- 


tion of the lawfulneſs of game that the animal which takes it beof the 
hunter tribe, and trained; and alſo that the maſter let ſlip t the animal 
in the name of . for it 1 is fo a in a tradition WF the 


- 


#"\ * r 
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trained animal of the hunter tribe, whether bird or beaſt, is lawful ; tribe that ere 


uly trained. 


Tur 6 on of q a dog g being trained! is, bis catching. game. . three times Rules for * 


without eating it; whereas the ſign of a hawk. being trained is, merely, 
her returning to her maſter, and attending to his call. Theſe ſigns arg, de 


adopted from Abdoolla In Abaſs.. The body 5 a hawk, Moreover, 
is not capable of enduring blows; but as, on the contrary, the body. 


of a dog has this capability, a do % is therefore to be beaten} until he 

deſiſt from eating the game. Be di 

deſiſt from that which cuſtom and habit have made agreeable; and as 

it is the cuſtom of a hawk to be wild and to fly from man, it follows 
that its paying attention to its maſter” 8 call, 2 an 

is a ſign of its being trained. With en to a as, on the N 0 


* 4 Aſid; Hrs ve is "ER and every other creature of the eine id, except the 


panther before mentioned. 


| + The expreſſion, in the 88 Canibis to ſend oft ins: means | the at A of ein 
Ld. hound or — and hunting them at the game. | 


Z 2 | "ho 


es, ohe gn of being trained is; to 


d ſhewing no Wildneß, 
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third Wr and conſequently the game of ys third I 1s the game 


original of Parnell's Hermit. 


plurality. 5 


HUN 1 I'N G. Book XLVII. 
he is attached to man; but his cuſtom is to tear and eat; and conſe- 
quently, when he preſerves game and does not eat it, it is a ſign of 
his being trained. —It is to be obſerved that the condition here recited, 
of a dog deſiſting, and not eating three times, is the doctrine of the 
two diſciples; (and there is alſo one tradition from Hanegſa to the ſame 
effect ) Hand the reaſon of it is that, in leſs than three times there is 
a probability of the dog's forbearance having proceeded from ſatiety or 
ſome ſuch cauſe; but that when he deſiſts from eating for three dif- 


ferent times, it is a proof that ſuch forbearance has become a cuſtom; 


for this particular number of three is the eſtabliſhed ſtandard for ex- 


periments, and for the diſcovery of an evaſion, in the ſame manner as 


it is uſed in determining the period of an option. It is alfo recorded to 
have been adopted in the ſtory of Moſes and Khizzir * ; for Khizzir, 
upon the third inſtance, ſaid, Now there is a ee between 


« you and me.“ Another reaſon is that plurality is a ſign of know- 


ledge; and as zhree is the ſmalleſt number of plurality "IE it has there- 


fore been adopted as the ſtandard. In the opinion of Haneefa, how- - 


ever, as recorded in the Mabſoot, a training does not take place, fo 


long as the hunter does not conceive the animal to be trained and 
he holds it improper to fix on the number three; becauſe the fixing 
on a particular number cannot be done by the forethought of man, but 


muſt be regulated by the precepts of the ſacred writings; and as no 
precept has been iſſued on this head, it is proper to conſign it to the 
judgment of him who is beſt acquainted with the matter, namely, 
the hunter. According to a former tradition, Haneefa holds the game 
of the third time to be lawful;—whilſt the two diſciples maintain that 
it is not lawful, as the animal does not become trained until after the 


„This fiory (of which an explanation w was given to the tranſlator) is probably the 


+ The Arabs, having a dual number, do not of courſe admit two to > conte a 


7 


Boox XLVIE HUNTING, 

of an untrained animal, and, as ſuch, is unlawful ; this being like the 
act of a flave in the preſence of his maſter; in other words, if a ſlave 
perform any acts in the preſence of his maſter, ſuch as purchaſe or 


ſale, and the maſter, ſeeing and knowing the ſame, remain filent, the 


flave in that caſe becomes /cenced,—not only with reſpe& to the act 


in queſtion, but alſo with reſpe& to every a& which he may after- 


wards perform; and ſo likewiſe in the caſe in queſtion. The reaſon- 
ing of Haneefa is, that when the animal takes the game the third 


time, and inſtead of eating preſerves it, this argues it to have been 


trained at the time of taking the game, and conſequently the game of 
the third time is the game of a trained animal.—lt is otherwiſe in the 
caſe above cited, becauſe licence is a notification, and cannot take 
place without the knowledge of the flave; and the ſlave cannot ac- 
quire this knowledge . until ofter h hs has n the act, and his 
maſter remained ſilent. 


Ir a poi Jet de his trained dog or his trained hawk, and at the 
time of letting them ſlip repeat the name of Gop, or omit it from 
forgetfulneſs, and the dog or hawk cateh the game, and wound it ſo 


The i#vwoca- 
tion muſt be 
repeated (or, 
at leaſt, muſt 
not be nd. 


that it dies, the game may in that caſe lawfully be eaten.—If, how- ly omitted) 


ever, he ſhould w:/fully, and not from forgetfulneſs, omit the name 
of Gop, it is not then lawful to eat the game fo taken. It is men- 
tioned in the Zabir Rawdyet that the wounding of the game is a con- 


dition of its lawfulneſs, as it furniſhes the means of a Zabbah Ixtirdree. 


(The meaning of Zabbab Ixtirdree ene been ne in treat- 
ing of 2 * " 


Ir a TS, or panther eat any part of the game, it is unlawful 


to eat of (ſuch; but if a hawk eat part of it, it may lawfully be 


eaten. The diſtinction between theſe two. cubes: has already been 
explained, AN Os | 


{ | 


at the time of 
letting ſlip the 
„KG. 


- 


A hunting 
quadruped 
eating any 
part of the _ 
ame renders 
it unlawful. 


Ir 
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HUNTING Bor XLVn 
Ir a dog (for inſtance) catch game ſeveral times without eating it, 


and after wards catching game eat part of it, ſuch game cannot lawfully 


be eaten, as the circumſtance of the dog eating it is a proof that he has 


not been properly trained. In the ſame manner alſo, the game which 


he may afterwards take is not lawful until he ſhall have been trained 
anew, concerning which the ſame difference of opinion obtains ag 
that already ſet forth concerning a training in the beginning. With 
reſpect to the game previouſly taken by him, illegality does not attach 


to ſuch parts of it as have been eaten, ſince there the /ybje# no longer 
remains; but with reſpect to ſuch parts as have not been preſerved, 


: (that is, have been left upon the plain,) they are unlawful according 
to all our doctors. As to what may have been preſerved, (that is, 


what the hunter may have carried to his own houſe,) it is unlawful, 


according to Haneefa. The two diſciples maintain it to be lawful; 
for they contend that the circumſtance of the dog eating at that time 
is no argument of his not having been previouſly trained, as an art 


may be acquired and afterwards forgotten. The argument of Ha- 


neefa, on the contrary, is that the dog's eating of the game at that 


period is a pa a of his never eng horn popily ren from the 


F firſt. 


- Game caught 
by a hawk, 


after it has 
returned to 
its wild ſtate, 


3s not. lawful. 


| .*: if 41 | | — 7 

Ix a hawk fly from its maſter, and remain for a while in a ſtate of 
wildneſs and flight, and afterwards catch game, ſuch game is not 
lawful, as the hawk in that ſtate is not /razned ; for the fign of being 
trained is to return to its maſter; and as it did not ſo return, the fign 
no longer remains; whence it 18 conſidered i in the ſame — as a dog 


Which cats his 888 


A dog does 
not render his 


2 unlaw- 
ful b taking 
its. Zlood; 


Ix a Jo eat the hood of his game, and not the fe/b, the game is 
lawful, and capable of being eaten, as the dog has preſerved it for his 
maſter, which argues him to have been well trained, ſince he eat merely 
what was unfit for his maſter, and preſerved what was fit for him. 


ts Ir 


Boox XI. VII. HUNTING: 1 = 


Ir a hunter, having taken the game from his trained dog, cut off or by eating 


_ a piece of itz and throw it to the dog, and the dog eat the fame, till r 
the remaining part of it is lawful, as it is not then game; the caſe ry hg 

being, in fact, the ſame as if a perſon were to throw to a dog any hunter. 

other kind of food. The law is the fame where a dog leaps upon his 

- maſter, and takes from him part of the dead game in his hands and 

eats it; this being ſimilar to Where a dog attacks his maſter's n 


and 15 it which is wb e of * nd s not FEY end.” 


ts NY 1 nend ef babe 4 with W. deb and nig b bitten off Gere 
| the e part cat It, and after wards catch the game and kill it, without 8 


piece in the 


eating any othrer part of it, che gutne is unlawful; becauſe upon the = wo 
dog eating part of his garme it becomes evident chat he is not tramed. 

If, on the contrary, he drop the part bitten off, and having purſued 

the gane Kill ät and deliver it up to his maſter without eating any 

part of it, and having afterwards paſſed by the part bitten off eat the 
ſame, the game is lawful; for as, if the dog, under theſe circum- 
ſtances, had eaten purt of the body of the game in the hands of his 
maſter it would have been of no conſequence, i follows that it is, 2 
Jortiori, of no conſequence where he eats what was ſeparated from it, 
and unlawful to the maſter to eat. It is otherwiſe in the former caſe; 
becauſe there the dog eat in the very act of hunting; and alſo, be- 
cauſe the tearing off a piece of fleſh with the teeth admits of two ex- 
planations; for firſt, chis may be done with a view to devouring,.— 
and ſecondly, it may be done with a view merely to weaken the ani- 
mal, in order the more eafily to eateh it; and the eating of the piect 
before catching the animal argues the > firſt of theſe, —whereas the eat- 
ing of it after catching and delivering the game to the hunter argues 


the yn whence: no inferente can be dran n the dog is not 
5 trained. eee Wt, | [0M $34 44,5 


1 5 F DS 
3$> 1 4 BR f $6 #3 4 110 , 


Ir a hunter WY gate alive” which his dog had CEFLY it is in- Game taken 
cumbent upon him to ſlay it according to the preſcribed form [of 288 


Zabbab * _ 
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HUNTING. 3 Boor XLVI: 
Zabbah 1 and if he delay ſo doing until it die, it is then catrion and 


incapable of being eaten. The law is the ſame with reſpect to game 
taken by a hawk, or the like; and alſo with reſpect to game ſhot by 
an arrow. The reaſon of it is, that in this caſe the hunter is capable 


of the original obſervance, namely, Zabbah Il htidree, before the oc- 
currence of the neceſſity for the ſubſtitute, namely, Zabbah Iztiraree; 
and therefore the validity of the ſubſtitute is annulled. This law, 
however, ſuppoſes a capability in the hunter to perform the Zabbab; 


for where he takes the game alive, and is incapable of performing the 
Zabbab, and there exiſts in the animal more life than in one whoſe 
throat has been juſt cut, ſuch game (according to the Zdbir Rawdyet) 
is not lawful. It is related, as an opinion of Hanegfa and Aboo Tooſaf, 
that it is lawful; (and this opinion has been adopted by Shafei;) be- 
_ cauſe the hunter is not in this caſe capable of the original obſeryance; 


and is therefore in the ſame ſituation as a perſon neceſſitated to uſe ſand 
inſtead of water, notwithſtanding he be in ſight of water. The 
reaſon alle ged 1 in the Z4hir Rawdyet is, that the hunter's finding the 
animal alive is equivalent to his capability of performing the Zabbab, 


 fince it enables him to reach the throat of the animal with his hand. 
Hence he has, in a manner, the power of performing the Zabbah, 


which he neglects. It is otherwiſe where only as much life exiſts i in 
the animal as in one whoſe throat has been cut; becauſe it is then, in 


effect, dead, —whence it is that if, in that ſtate, it ſhould fall into 
water, it is not unlawful, any more than if it had fallen into water 
when actually dead, the dead not being a fit ſubject for Zabbab. Some 
of the learned have entered more particularly into this caſe, alleging 
that if the inability to perform the Zabbah ariſe from the want of an 
_ inſtrument, it is not then permitted to eat it; and that if the inability 


ariſe from the want of time, in that caſe likewiſe it is not permitted 


to eat it, according to our doctors, — in oppoſition to the opinion of 


Shafei. The argument of our doctors is, that when the animal is 

taken alive it is no longer game, becauſe the term game is applicable 

* to what is wild and i free; ; and that en the Zabbah Ixtirdree 
18 


Boer NA m uN TIN GO 1 "oy. 


is then of no effect. What is here recited proceeds on tlie enn 5 a 
of the animal being taken alive, and of there being a poſſibility of its 
continuing to live; for if there be no poſſibility of its continuing to 
live, (as where its belly has been torn, and part of its entrails have 
come out,) it may lawfully be eaten without the performance of 


Zabbab, becauſe the life that remains in it is equivalent only to tze 
ſtruggling of an animal whoſe throat had been cut, and is conſequently , as gry 
of no effect; in the ſame manner as where a oak. falls into Ah) . e 
: after in hal its b Fat. 7... $09 1 uofN 5 E 25 11 


E roy find the game ale ind 30 not toke it fem his dog ; fe vided 20 


till it be dead, and there have been ſufficient time, after he found it enough io 
alive, to perform the Zabbab, it is not in that caſe law ful to eat it; 35 admit of ger. 


forming this - 


| | becauſe; this is equivalent to an omiſſion of the Zabbah, notwithſtand- Fromm 


ing an ability to perform it. If, on the contrary, he had found it 
alive at à period when, if he had taken it, there was not Hufficieat 
time to enn the Zabbab, it is al. 


— 


Ir a hunter let ip his * at game, and the dog take ſome other The game 


game, the game ſo taken is law ful. Malis has ſaid that it is not Kaden, . 


A the dog took his game witkout baving been let ſlip at it, * 1 


as it was at another ſpecific animal that the hunter let him Alip. Our intended by 
doors, on the other hand, argue that the object of the hunter is ine 
merely the acquiſition of game; and all game is the ſame to him. Be- 

ſides, the ſpecification of the particular animal is. of no adyantage, as 

it is impracticable to teach: A dog! to fake that particular « nel. 5 


Ir a \ perſon It flip Fri it ER . 25 che panther 1 for a a Rule! in ab. 


while 1 in ambuſh, and then N and kill the game, it is law ful to 7 22 a pan-, 
W at game. 


. 


* 


* The hnx or panther uſed 7 in vine i is MAE”. kept hooded, and is conveyed from 
place to place upon a ſort of litter, When the hunters have approached within ſight of their 
game, they unhood the panther and caſt off his chains, and he inſtantly ſprings at his prey, ee eee 
if within his reach, or if otherwiſe, e a Feet of ens d Seiten ner Q, it. e (has, 
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HUNTING. Book XIVII 


eat it; WAP the lying in ambuſh being with a view to catch the 
game, and not to take reft, does not of conſequence terminate the 
act of letting it flip. The fame rule alſo holds with 0 to a s, 


when trained in the manner of a panther. 


All the game 
caught by the 
dog, &c. un- 
der one invo- 
cation, is law - 
ful. Rule for 
determining 
this with re- 


ſpect my 


and hawks. 


Game is not 


lawful when 
caught (by a 
hawk, &c) 
independant 
of the act of 
'the hunter. 


It is requiſite. 
to its legality 


(when caught 
cording to the Zdhir Rawdyet, (ﬆ has been before mentioned; 3) and 


dead) that 


RX 


Ira 4 be let flip a at game, and take and kill it, and afterwards 
take and kill other game, both are lawful; becauſe the a& of letting 
him flip continues to operate, and is not terminated until after the 
taking of the ſecond game; this caſe being fimilar to that of a perſon 
ſhooting at an animal with an arrow, which not only hits and kills it, 
but alſo hits and kills another. If, on the contrary, the dog, after 
killing the firſt game, lie down upon the ground and reſt for a long 
time, and then, ſome other game paſſing by, he riſe up and kill it, it is 
not lawful to eat that other game; becauſe when the dog lay ws 
and took reſt, he thereby determined the act of letting him flip, 
ſince his fitting down was with a view to take reſt, and not to Om 
the game; in . to what was before recited. 


— 


Ir a hawk, deing let flip [caſt off ] at game, firſt perch upon 
ſomething, and afterwards, going in queſt of the game, take it and kill 
it, it is lawful to eat it. This, however, proceeds on the ſuppoſition 
of the hawk neither tarrying long, nor with a view to reſt, but merely 
a Wart time, and une a view to furprixe her eye | 


Ir a 1 hawk catch game and Kill it, and it be not known 
whether any perſon let her lip at ſuch game, it is then unlawful to 
eat it; becauſe in this caſe a doubt exiſts with reſpect to the letting ſlip; 
and game 1s not lawful unleſs the animal which takes it be let ſlip 
at it, 


Ir game be firangled by a dog 8 and not wounded, it is. not lawful 
to eat it; becauſe the wounding of i it is a condition of its legality, ac- 
this 


\ 
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this condition implies that where merely particular members of the Blood have 
been drawn 


game are broken by the dog it 18 not ene to eat it. | from it. 
I a crkind dog be aſſiſted 3 in bing che game by : a dog that is not Gune „ 
trained, or by a dog belonging to a Magian, or by one upon which 4 * 
the invocation had been wilfully omitted, in that caſe the game is , conjenRionot 
unlawful; becauſe two cauſes are here united, namely, a cauſe of le- illegality in 

the catching 

gality, and a cauſe of illegality, and caution dictates a preference to oft 
the cauſe of legality. MY NEG 


„J NS 6 ins 
a Mohrim, or a perſon who wilfully orarts the invocation) is the ſame 
u IE W looſe an ani of the n 3 


Ir a dog, without being let Gp, hould of him pore "OY 

and a Muſſichnas repeat the invocation, and then make à noiſe and 
incite the dog to run fafter, ee it is in that 

R = | 


bet 


wa a Meals, Wiz W the invocation, let eli his 408 at Game killed | 
game, and the dog having purſued and caught the game, and thereby — of | 
rendered it weak, let it go, and afterwards catch it a ſecond time and 44 7 2 
Kill it, it is in that caſe lawful to eat it; —and fo likewiſe where a (rh "oo 
Muſſulman lets ſlip #wo dogs, and one of them renders the game weak, 8 
and the other kills it; and alſo, where two men let ſlip thcir dogs, 
(that is, each of them one dog,) and one of the dogs renders the _ 
game weak, and the other kills it. In this laſt caſe, however, the WY 
game is the property of him whoſe dog rendered it weak; becauſe he 


was; it of the , of >. as he NG it from Frum: 5 


5 2 v 8 


E 


Game ſlain 
by a hunter 
ſhooting, &c. 
at random, On 

hearing a- 
noiſe, is law- 
ful, provided. 
the noiſe pro- 
ceed from. 
Lame. 
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Ir a perſon hear a noiſe, and, imagining it to 22 that of: game, 
ſhoot an arrow, or let flip his dog or hawk, and in cither caſe game 
be killed, and it be afterwards diſcovered that the noiſe did actually 
proceed from game, it is then lawful to eat the game ſo killed by the 
arrow, dog, or hawk, whether it were the game of which the noiſe | 
was heard, or not; becauſe the object of the hunter was merely 70 get 
game, of whatever kind. This is according to the Zabir Rawdyet,— 
It is related as an opinion of Abo Tao/af, that a hog is in this 'caſe an 


| exception in other words, if it be afterwards known that the noiſe 


proceeded from a hog, the game killed by the arrow, hawk, or dog, 
is not lawful; becauſe a hog is in an exceſſive degree impure hence 
it is that no part of it is rendered allowable by hunting :—contrary to 


other quadrupeds, for. of thoſe; the ſkin, by their being hunted, is 


rendered lawful. Z Her has likewiſe excepted all thoſe animals of 


. which the fleſh is not fit for eating, ne as. the st of theſs 


Gameſhot by 
an arrow 

aimed at an- 
other animal 


is lawful. - 


18 not with a view to render them lawful. 


2 : 
% 1 
* 7 
2 pe 


_ an arrow on ſhot a at a bigh _ hit We game, 3 the bird ſhot 
at fly away, without its being known whether. it was wild or tame, 
the game is in that caſe 1 0 becauſe the probability i is that the bird 
was a wild one. If, on the contrary, an arrow be ſhot. at a camel, 
and hit game, and the camel having eſcaped, it be not known whether 


it Was a wild one or otherwiſe, the game in that caſe i is not lawful, 


* The title of this ſeQion, i in the Arabic verſion, is ſimply Rama, ſignifying the uſe of 


any miſſile weapon WOE 


becauſe 


D ©. | 


becauſe the natural condition of a camel is that of tameneſs and at- 
tachment to man.—If, on the other hand, an arrow be ſhot at fiſh or 
locuſts, and hit game, ſuch game is lawful, in the opinion of 4boo. 
Yooſaf, according to one tradition, inaſmuch as it is game: but accord- 
ing to another tradition it is unlawful; becauſe hunting is equivalent 
to the performance of Zabbah,. which i is not requiſite with Mak to | 
fiſhes and OREN, Sour of 


3 4 
N 
„ 


Ir a perſon, hearing a noiſe, and imagining it to be that of a man, 
ſhould in conſequence ſhoot an arrow, and kill game, and it be after- 
wards diſcovered that the noiſe proceeded from the game, in that | 
caſe the game ſo killed is lawful; becauſe, when it actually proves G 
to be game, the imagination of the perſon. who ſhops i is | of no con- 
ſequence. 1 


43 ET 
* 


Ira hunter, upon Misetiug his arrow, repeat the invocation, and Invocation 


ſt | 
the arrow wound and kill the game, it is lawful' to eat it; becauſe RIS. 


the ſhooting of an arrow along with the invocation, and the wounding - Wy E 


of the animal,. i is equivalent to the performance of Zabbab. Never- animal be 


taken alive, 


theleſs, if the animal be taken alive, it is incumbent to ſlay it Wy Zab- it muſt ſtill be 


bah, as has been wines ſet forth 1 in the Fre en RK | BY 51 by Zas- 


Ir an arrow hit game, "Ind the game + by away with the TOW: ks. RY 
until it difappear, and the hunter go in ſearch of it, and find it dead, and re. 
it is in that caſe law ful to eat it. If, on the contrary, he ſhould not * 


follow or go in ſearch of it, and afterwards happen to find it dead, it i? porion wHe 


mot, is lawful, © 


not in that caſe law ful; becauſe it is related that the prophet held it "_ 
abominable to eat that game which diſappeared from the fight of the' . | » 
bowman ; and alſo, becauſe there i is a Ne char 1 man baue died 

fi rom ſome other cauſe. XN 


14 


Ir the hunter 1 mentioned find another wound in the game unleſs he then 


dif 
beſides ww of his arrow, it is not lawful to eat kn notwithſtanding he. Fg 
| may open it. 
a | * * 


4 


— 


> = — er "ry Fon” — ; 10 - N * a =P p * 1 . 2 4 —— 2 [Oo =_ — = a m = —_— n = * * —_ * N _ — a 
= - _ - - r = — n — „ a N W ä 8 a e — F IE 3 8 1 * þ 18 8 * 8 A — * Tr RE OY Ty PER. TIT 2 . | . N 828 — - — * * : — — ”Y _— „ * 9 N Watts — 
= = . n CE IE _ o _ = „ 9 2 MO — = Ss. - 1-4 ar >> ny - Po Ih Je 2 n > > 8 8 7 8 - : y 5 n Z — 2 — SST 4 — Up cre wer” 4 0 7 R 5 y = —_— * \ 6 f * N . 4 * of v2 
—_— — IT IRCCS 2 1 JE 2 = — mr —— 9 8 — * 4 Y wo—_ >> x5 — FOE 2 22 2 = ba 9 = S=- 72 I — RY * Ws < — a — n "cs. 7 = 2 £ . 5 — 1 1 . : > - , A * N i 8 5 - LE g 5 3 * ; p ; Ef g 
22 — 3 * ATE ” A FIRES NN F . n = ce: r F —— » >. r 2 n — — tp . - S SP AN "HO — 3 — ka 9 hens * K ˙ . trend 44 3 5 — = * * RIS PF BG ESRD i oo * 1 4 a — —_ RO = My + 8 n N TID N RES r * 
— 4 HOES CIR] Pati — PP7]7˙«ð T9 LS . — * —— . hn ee RENT —— — _—_— REST, rater co E r — 5 RE 4" — n . IE IO RES 2 4 — og * S _— =T.- ono mae he PR 4, „ r 2 Y — 2 . 8 I *% 
= nia rn * 1 2 * * — — Jn — — r * 2 BE " —_ * r - — dit ni. * 4 x g > — Y — N WE CCT n r a LIN” Gaol AI TT IS. ad r n r DIS ers — = 4 —— 
— 8 5 * ' 5 ; k e : | = - - Sea 2 | = es =o EY * Dn re Ee = Er ß St dr oo ODS” EIS = WEE YT ITE Ee En IE — I EE . > ns, Engr i n 
1 * * 7 * - — — — — — — 1 I» 4 * 2 IE" * «<a 2 £342 2 P. r * . ns 3 mn PS nfs —— - — Mary. 3 + % 2: I wy c ” 4 2 - 5 = a 
p - - £ — — — — * 7 — — - - — = py oa — — 4 - A _ 2 4 > 8 
— 


U 
; 


f unlawful. 


Game which, 


being ſhot, 


falls into wa- 


ter, or upon 


any building, 
&c. before it 
reaches the 
ground, is 


Rule with 
reſpe& to 


| Wan 


Game ſlain 


by a bruiſe, 
without a 
*wound, is not 


lawful. 


into water, or upon the roof of a houſe, or ſome other eminence, 
and afterwards pou the ground, it is not lawful to eat it; becauſe 


death may have been occaſioned by the water, or by the ans from the 
eminence, and not by the wound “. 


wounded falls anto water. 


as it is ſo recorded in the traditions. It is to be obſerved, moreover, 


HUNTING. Boox XLVII 


may have continued in the ſearch of it until he found it; becauſe in 
this caſe two cauſes are conjoined, —one of illegality, namely, the 
other wound,—and one of legality, namely, the wonnd of his arrow; 
and it is the eſtabliſhed cuſtom to give the preference to the cauſe of 
illegality. Moreover, caution is eaſily obſerved in this caſe, as it is 
an uncommon one. All that has been above recited relates to the ſhoot= 
ing of an arrow ; but it is equally * . to tis letting 

lp of a 48, or ſo forth. 5 


Is a perſon ſhoot at game with an arrow, and hit it, and it fall 


the animal is iti this caſe a Mootradeea, the eating of which is pro= 
hibited in the Koran; and alſo, becauſe there is a ſuſpicion that the 


== 


Is a wates Gan bh acted. ad the member dat Wo not 
a part under water, it is lawful, - whereas, if it be a part under water, 
it is not lawful, in the lame manner as a land Ge which being 


all hit [ſtunned] by an arrow without a ſharp point is unlawful, 


that the wounding of game is a condition of its legality; becauſs a 
Zabbah Iztiraree cannot otherwiſe be Fabia has been dready 
mentioned F. 


F 


3 ® Amidft ſuch a maſs of Ci abſurdity, the tranſlator thinks it ts offer 
any apology for the omiſſion, in this place, of a long diſcuffioa ſtill more futile than any 
thing which has gone before. 


+ From this, and various N paſſages, i it appears that i it is requiſite to draw Bod 
in order to ms vendering game lawful. 


3 w_ 
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San killed by a bullet from a croſs· bow is not lawfall, as this 
miſſile does not wound, and is therefore like a blunt arrow. A fue; 
alſo, is ſubject to the ſame rule, as it does not wound; and game 
is alſo unlaw ful when killed by a great heavy ſtone, notwithſtanding 


from the weight of the ſtone, and not from the ſharpneſs of it. If, 


2 wound n * 


been cut by the ſtone, is not lawful, becauſe in this caſe the game 


piece of wood until it die, it is not lawful, as the death is then oo. 
caſioned by the werght of the ſtick or. piece of wood, and not by any 
wound: yet if, in this caſe, the ſtick or Piece of wood, becauſe of 


the game, as the ſtick and piece of wood are then equivalent to a 
ſword and ſpear. The general rule; in ſhort; in theſe caſes,” is that 


is known with certainty to have been occaſioned! by a Bruiſe, and not 


a 2 bruiſe or by a + it is __ allo ee res a N GE 


caution... | | 
? * . 


ſtruck by the handle of the ſword, or the back of the knife, it is not 
lawful; ; Whereas if ſtruck by the edge, and Wounded, it is lawful. 


hs 7 : 


it be ſharp; becauſe there is a probability that the game may have died ; 


however, the ſtone be ſharp, and not weighty, the game killed by it 
is lawful, as it is then certain that it must here died eee of 


Gamr killed by a finall pebble OY and of which no part has 


is bruifed and not wounded. If, alp, game be beaten by a tick r 


their ſharpneſs, occaſion a wound, chere is no impropriety in eating 
when it is known with certainty that the death of the game was oc- 


caſioned by a wound, it is lawful food; but unlawful where the deatfi 


a wound; and that, in caſe of the exiſtenee of a doubt, (that is, 
where it is not certainly known whether the death was occaſioned by 


Ir a fon throw a ſword or a kalle at game, —— the game 5. 
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184 
Caſe of cut- 
ting off the 
head of an 
animal, 


A Magian, an 


apo/tate, or an 
idolator are 
not qualified 
to kill game. 


Caſe of game 


wounded by 

one perſon, 

and then ſlain 
by another. 


II UN TIN O. BO XL Vn. 


Ir a perſon cut off the head of a goat, it is lawful to eat it, as the - 
jugular veins have been cut through; but it is nevertheleſs abominable. 
If, however, a perſon perform this action by beginning with the ſpine, 
ſo as to occaſion the death of the animal before the jugular veins be 
cut, it is not lawful: but it is lawful. af the animal A not die until 


7 es 7 


| after the J veins are cut: not oe to 12h a1 o 


1 
* 14 = 
s 
4 
E 


Gans killed by a Angel an u üpeltits or a ae of i images, 
is not lawful, becauſe they are not allowed to perform Zabbah, (as 
has been already explained in treating of that ſubject,) and Zabbah is 
a condition of the legality of game. It is otherwiſe with reſpect to a 
Chriſtian or a Jew, becauſe, as their performance of a Zabbah Ikhtiaree 


is lawful, it follows that their Performances of a Zabbah Pen, muſt 
alſo be lawful, CCC 


15 a Kh Bt Ghar 1 an arrow Fa: game, woe hit ts without, rendejing 
it ſo weak as to prevent it from running, and in that ſtate another 
perſon ſhoot at it, and kill it, the game is the property of the ſecond 


hunter, becauſe he was the perſon Who took it, and the prophet has 


aid, ** Game belongs to him who tales it. If, on the contrary, the 


firſt hunter render it too weak to run, and another perſon then kill i t, 


it is in that caſe the property of the firſt hunter. Nevertheleſs, he 


muſt abſtain from eating it, as there is a probability that it may have 


| died 1 in conſequence of the ſecond wound; and as it had not the 


referred to the 
render the continuance of its exiſtence impoſſible, (as if it have as 


power of running after the firſt wound, it ought to have been ſlain by 


a Zabbah Iebtidree, no regard being, in ſuch an inſtance, paid to the 
Zabbah Iztiraree, in oppoſition to the former caſe. This prohibition, 
however, againſt eating the game, proceeds on the ſuppoſition of its 
being in n condition as to induce us to believe the continuance 
of* its exiſtence mr ible; ſince under theſe circumſtances its death! is 

econd ſhot: but if the firſt wound be ſuch as to 


12415 | 5 : Fs ; little 


little us! in it as an alen with its wdr cut, having, for in- 
flance, had its head cut off,) in that caſe it is lawful to eat it, as 
its death is not- then referred to the ſecond ſhot, it being at that 
period in a ſtate equivalent to annihilation. If, however, che firſt 


wound be ſuch as to render the ſurvival of the game impoſlible, and | 
there nevertheleſs be more'life in it than in an Aima with its throat 


cut, (as if, for inſtance, it be capable of living one day,) 1 in that caſe, 


according to Aboo Yooſa of, it is not rendered urſlawful by the ſecond | 


ſhot, desde ſuch a degree of life (in his opinion) is of no effect; but 
according to Mohammed it 1s unlawful, as ſuch a degree of life (in his 
opinion} is of _—_ Fx | | 


; =D... 


In the Gier i” the fecond l 18 reſponſible to 1 firſt. 


for the value which the game bears after receiving the firſt wound; 


becauſe he [the ſecond hunter] has deſtroyed game the property of the 
firſt hunter, (who became the proprietor of it in conſequence of his 


wounding it, and thereby incapacitating it from running; ) and the 


game is, by ſuch wound, rendered 4 Hective; ; and in all caſes of re- 
_—T for deſtruction of property a regard is paid to the time 


of the deſtruction. The compiler of the Hediya remarks that in this 
caſe there is a diſtinction in other words, reſponſibility takes .place 
where it is known that the game in queſtion died in conſequence 
of the ſecond wound; (that is, where the wound of the firſt hunter 


was ſuch that the animal lived after it,. and the wound of the ſecond 


hunter ſuch as to deſtroy the exiſtence; ) and the ſecond hunter is 


accordingly reſponſible for the value of the game, in its wounded and 
deſeclive, not in its unwounded and perfect ſtate; in the ſame manner 


as Where a perſon kills the ſick ſlave of another. If, however, it be 


known that the game died in conſequence of the firſt wound, or if it 
be uncertain of which wound it died, Mohammed has ſaid, in the 


Zeeaddt, that it is incumbent upon the ſecond hunter, firſt to pay a 


VoL IV. Bibi e 


compenſation for the damage he may have occaſioned to the game by 
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186 | = HUNTING: Ren Nan 
the wound; and, ſecondly, to pay a compenſation for half the value 
which the game bore after receiving both wounds; and, thirdly, to 
pay a compenſation of half the value of the fleſh. 'The reaſon for the 
firſt compenſation is that the ſecond hunter, having occaſioned a 

damage to an animal which was the property of another, is bound, 
in the firſt inſtance, to make good the amount of that damage. The 
reaſon for the ſecond compenſation is that, as the animal died of both 
| wounds, the ſecond wound muſt have been the immediate cauſe of its 
IJ Aeſtruction; and as it was at that time the property of another perſon, 
it is incumbent upon him to make a compenſation for half the value 
which it bore after receiving both wounds, as the firſt wound did: 
not proceed from him. (With reſpe& to the damage occafioned by 
the ſecond wound, having paid it before, he is not required to pay it 
again.) The reaſon for the third compenſation i is that, as the game, 
after receiving the firſt wound, was in ſuch a ſtate as to have rendered 

it lawful by a Zabbah Ikbtidree, if it had not received the ſecond 
wound, it follows that the ſecond hunter, in conſequence of the 
ſecond wound, did render unlawful half of the fleſh with reſpect to. 
the firſt hunter. He is only required, however, to pay a compenſa- 
tion for one half of the fleſh, as he paid the other half wee inaſ- 

much as he paid half the Go which included the fleſh, 


C4 


Caſe of game Tp, inſtead of 7wo perſons. ſhooting the game, one perſon ſhoot 
_ NO? the ſame game ice, the law is then the ſame with reſpect to the 
_ T5 illegality of the game as when it receives two wounds from two dif- 
ferent perſons ;—this being ſimilar to where a perſon, having ſhot 
game upon any eminence, and rendered it weak and feeble, afterwards 
ſhoots it a ſecond time, and brings it to the ground, —in which caſe 
the game ſo killed is unlawful, inaſmuch as the ſecond wound is the 


cauſe of age: ; _ ſo alſo in the caſe in wenn 


| e 3% er 


Boox XLVI HUNTING. - 
THz hunting of every ſpecies of animal is lawful, whether they All Ay noone 

be fit for eating or otherwiſe; becauſe the legality of hunting has been huned. 

abſolutely declared in the Koran without reſtricting it to animals fit 

to eat. Another reaſon is, that the hunting of animals not fit for eat- 

ing may proceed either from a defire to obtain their ſkin, their wool, 


or their feathers, or from a with to exterminate them on account 


of their being miſchievous or hurtful; and all theſe motives are 
i Jaudable, | 
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Chap. I. Introductory. 
Chap. II. Of Things capable of being pawned; and of Things for 
which Pledges may be taken. | 


Chap. III. Of Pledges placed in the Hands of a Truftee. 


Chap. IV. Of the Power over Pawns; and of Offences committed 
by or upon them. = | 


CHAP. 
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AH N literally guts to detain a thing on any account what- Definition of 
ever. In the language of the Law it means the detention of a $45": 
think on account of a claim which may be anſwered by means of that 

thing; as in the caſe of debt.—This practice is lawful, and ordained; 

for the word of Go, i in the Koran, ſays, Givs AND RECEIVE 

„ PLEDGES; —and it is alſo related, that the prophet, in a bargain 

made with a Jew for grain, gave his coat of mail in pledge for the 

payment,— — Beſides, all the doQors have concurred in deeming pawn 

legal; and it is, moreover, an obligatory en gagement, and conſe- 

quently lawful, in the ſame manner as bail. f 


Cox TRACTS of pawn are e eſtabliſhed by declaration and acceptance, dun os | 
enADINNCd 


and are rendered perfect and complete by taking poſſeſſion of the by declar-. 
pledge. Several of the learned have ſaid that the contract is complete ation and ae. 


ceptance; and 
immediately upon the declaration; for as it is a deed purely volun- confirmed by 


the receipt of 
tary, it therefore obtains. its | completion from the voluntary agent the pledge. 
alone; as in caſes of gift and alms. The ſeizin of the pledge 
is, nevertheleſs, abſolutely requiſite to the obligation of the deed, as 
ſhall be ſhewn in its proper place. Malik has ſaid that a contract of 
pawn become valid and binding immediately upon the concurrence of 
the parties; becauſe they relate to the property of both, and are con- 
ſequently ſimilar to ſale.— One of the arguments advanced by our 
doctors is, the text of the Kox AN, as above quoted; and another ar- 
gumen is, that as the act of pledging 1 is POET voluntary, (whence. it 


1s 
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. P P AWN Ss. Boer XIum 
18 that there! is no compulſion on the pawner towards the act,) it muſt 
therefore be ectually concluded, in the ſame manner as in the caſe 
of legacies;—and a contract of pawn can only be effectually con- 
cluded by the ſeizin, in the ſame manner as a legacy is effectually con- 
cluded by the teſtator dying without having receded from his bequeſt, 
It is to be obſerved, that if the depoſitor relinguiſb the pledge to the 

_ pawnee, his ſo doing is equivalent to an acceptance; in other words, 
his not obſtructing the pawnee from taking poſſeſſion of the pledge i 18 
equivalent to his actually inveſting him with the poſſeſſion, and is a 
ſufficient proof of his having ſo wa This is recorded in the ZAbir 
Rawiyet; and the reaſon of it is, that as the ſeizin of the pledge i is 

, fanQtioned in virtue of the agreement, it therefore reſembles the ſeizin 
of a thing ſold. It is recorded from 4boo Yoo/af, that the ſeizin of a 
moveable pledge can only be accompliſhed by the laying hold of, and | 
removing it, not by the pawner's merely relinquiſhing it, as above 
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: mentioned; for the ſeizin of a pledge is an occaſion of reſponſi ibUlity 
I from the firſt, in the ſame manner as uſurpation. The former i is, 
1 however, the better opinion. 


22 
722 


Upon the W a perſon receiving a pledge which is diſtinguiſhed Gd 3 


pawnee 


taking poſ- fined, (that! is, unmixed and disjoined from the property of the depo- 
ſeſſion of the ſitor,) the acceptance being then aſcertained, the contract is com- 


ledpe, the 
(contra be | pleted, and conſequently binding. (Until, however, the ſeizin 
$ arg bg actually take place, the pawner is at full liberty either to adhere to, 


or recede from the agreement, as the validity of it reſts entirely upon 
the ſeizin, without which the end and intention of a pledge cannot be 
and he Ithe anſwered.) Upon the pledge, therefore, being delivered to the 
elponülbie pawnee, and his taking poſſeſſion of the ſame, he becomes anſwerable 
forthepledge, in caſe of its being deſtroyed in his hands. Shafei maintains that a 
pledge being a truft in the hands of the pawnee, if it be deſtroyed | in 


his poſſefion ſtill he does not on that account forfeit his due; becauſe 
it is recorded in the traditions, that ** no pledge ſhall be d. framed 
25 for debt, and the Pauner Mall be liable * all riſes,” meaning, 

2. mn _ (according | 


HAI PAL N 8. H. 


(according to SS fe,) that if the pledge be deſtroyed, Mill the debt is 


not annulled on account of any reſponſibility ariſing therefrom; — and 
further, becauſe a pledge being merely a teſtimony, the loſs of it does 
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not annul the debt, ſeeing that a debt ſtill exiſts after the loſs even of 
a wwritten bond; the reaſon of which is, that the uſe of taking ſuch a 
| teſtimony is to add greater ſecurity to the pawnee's debt; and there- 


| fore if, from the decay or deſtruction of the pawn or teſtimony, the 
debt of the pawnee were cancelled, it would be oppoſite to the ſpirit 


of the agreement, ſince it would admit a poſſibility of the pawnee's. 


right becoming extinguiſhed, a thing repugnant to conſervation and 
ſecurity. The arguments of our doctors upon this point are twofold. — 


Frxsr, a tradition of the prophet, who once decreed the elaim of a 


pawnee. to be annulled, on account of the death of a horſe which he 


had 1n a pledge; (although, indeed, ſeveral of the learned, 1 in their 


comments on this tradition, have remarked, that it was made at a 


time when the value of the horſe could not be aſcertained. = 
SECONDLY, all the companions of the prophet, and their followers, 
have declared a pledge to be a ſubject of reſponſibilit y; that is to ſay, 
that if it. decay in the hands of the pawnee, he ſuſtains the loſs.— 
With reſpect, moreover, to the aſſertion of Shafei, that ** a pledge 


« is a truſt,” it is inadmiſſible, as being in direct contradiction to the 


concurrent opinion of the companions above-mentioned; With re- 
ſpect, alſo, to the tradition: adduced by him as an argument, the real 
meaning of it is, ** that a pledge cannot be completely ſeized, ſo as to 
* render it the abſolute property of the paw nee, in the room of his other 
claim,“ an explication which Koorokbee has tranſmitted to us, as de- 
livered by: former ſages.—As, moreover, the pawnee is entitled to take 


poſſeſſion of the pledge as a ſecurity for his claim, and to detain "IP | 
(for Rahn, in its literal ſenſe, ſignifies detention, ). it neceſſarily . 


lows that a pledge is not a truſt.—In ſhort, in the opinion of 
our doctors, a contract of pawn requires that the pledge be continu- 


ally detained i in the hands of the EE in lieu or” his debt, in this 


which he is 
entitled to 
detain until 
he receive 
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payment of way, that it remain in his poſſeſſion as a ſecurity for the fulfilment of 
his debt, his claim; whereas, in the opinion of Shafei, the claim of the 
pawnee is connected with the ſalſlauce of the pledge, as a/atisfattion 
for his claim, —in this way, that he may ſell it, and thereby obtain a 
diſcharge, —it being until ſuch ſale a truſt repoſed in him, and the 
property of the depoſitor; and agreeably to theſe: different tenets 
ſieveral caſes occur concerning which there is a diſagreement between 
without ad- our doctors and Shafei:—for inſtance, if r apo ns be defirous of 
nor. Joo reſuming his pledge for a ſhort time, that he may enjoy the uſe of it, 
uſe of it. (as in the caſe of taking milk from a cow, or ſo forth, ) he is not ſo 
allowed, according to our doctors, unleſs by the conſent of the 
pawnee, as the object of the agreement of pawn (namely, a conflant 
poſſeſion) would by that means be entirely defeated, —whereas, ac- 
cording to Shafei, a pawner may even forcibly take back his pledge 
for a temporary enjoyment of the uſe, nor can he be prevented from 
this; becauſe (in his opinion) a pledge may be {old conformably to 
the nature of the agreement; and the reſumption of it towards 
an enjoyment of the uſufruct cannot be conſidered as a ſubverſion 
thereof. en caſes of this kind Call: _ exhidited i in 1 N 


The debt to A CONTRACT of pawn is not valid 4unick aa to a debt Sie at 
which the that time; for the end of ſuch contract is to eſtabliſh poſſeſſion in order 


pawn 1s op- 


ſed muſt be ef 
0 0 8 to the obtaining e and the e obtaining 7 geg pr 5 poſes 
= ue of debt. 8 OY e 


8 A PLEDGE is inſured in the poſſeſſion of the pawnee to whatever 


1 2 is the ſmalleſt amount, - the debt of the pawnee, or the value the 
extends to the pledge bore at the time of its being depoſited. Thus if a pledge equi- 


| of the 
—_—— to ww amount of the debt an in the 2 vr ogg 8 1 his 


8 


«4 


* In other vente „ The pewne 3 


ciel. D AWM 8. 
claim is rendered void, and he thereby, as 


| plete payment. If, on ithe contrary, the value 9 
the amount of the debt, the exceſs:is:in that.caſe confidertd as ar, 


* 6 


and the whole of the pawnee's claim is annulled, on account of the 


decay of that part of the -pledge which 1s equivalent to the amount 


thereof: and the remainder (the exceſs,] as · being held in truſt, is 
not liable to be compenſated for, and conſequently the pawner ſuſtains 


be loss oft it. 5 on the cher band. f 5 Þ 2 ee 


be . 5 the 4 


* —— the * 2 | 
- to him by the pawner. Eifer m 


value of one ed five hundred dirms at the time of detive ry 


a a ſaying of Abe, , The, powner -and>pawnee. ſhall mutually myo 
0 each ober the enceſt; whother the pledge, exceed in L 
6 the debs vhs Tama aged og wy amount in h 


5 opinion of Our do tors upon this lubject is alogted. from Omar 
and Abdholla - i οẽ“j T hey,: moreover, . argue, that 
pledge was taken poſſaſſiom of purely for the purpoſe 

payment it is therefore a ſubject of reſponſibility only in that — of 
value from which the e of the debt might have been made, as 
- neoeſtity, (as it was-igpoditle-to have. pawned the aeg ole of "yy 
debt,) ad therefore not demanding reſtitution.—With ref] pect, alſo, 


to the ſaying of Alen eee dae e dl ir in that 
Ver. IV. * 7,5 he 
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PAWNS. — 


the parties mall mutually return the exceſs, in caſe of ale, (that is: to 
ſay, if the pawner ell the pledge,) not in caſe of agſtruction, ſor 


The pawnee 

may demand 
yment of 

bi debt, and 


impriſon the 


caſe of con- 
tumacy, 


Ie is requited* WIV a pawnee demands payment of kis > debt, it is elde 


ofthepawnee, 


before pay- 
ment, to pro- 


duce the 
pledge; 


he has as declared the n to be 1 n bh, ander 
in ge t neee 1 455 . * Si 
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Ir! 18 Uuful for the receiver er A pig to 80 Edna of his. 
debt, and even to· impriſon the pawner'in'caſe of refuſal; becauſe the 
elaim ſtill exiſts after che receipt of the pledge; which is not conſi- 

ered as a fulfilment, but merely às a preſervative of it. The pawnee, 
therefore, is not prohibited from making the demand; and if the 


eircumſtance of the evafibnis and delays of the pawner be made 


known to the wana he Tn AP nes 8 as rr been e 
p e 3 563 36 dd heit 5 oor 906 N len 
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that the Kizee order him firſt to produce the pledge; 3" becauſe'as he 
poſſeſſes that for the purpoſe of obtaining payment, it: is not lawful for 
dim to take his due at the fame time that he retains poſſeſſion of the 
_ pledge, which he holds as a ſecurity; ines if, in ſuch caſe, che pledge 
were to periſh in His hands, a double payment would be induced, 


which is inadmiffble. And when khe pawnee- ſhall, have: produced 


n the pledge, the Kizee muſt order the depoſitor firſt to diſcharge the 


but if WO "a 


mand p 
ment * 0 
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debt, in order to aſcertain the pawnee' is right; in the ſame manner a5 
the right of the patwner is aſcertained, to the end that both may be 

placed upon an equal footing as in the caſe of bargains, where 
the ſeller having ene Th goods, t the: ande dur pal Hue e 
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ZW ' In treating of the aui ri the the” (See vol. n. p: 624) © 
1 N 97 5 nature 


nature as FAY require charge of 8 


P A mw IK = MAES 
Af ache ans ofa place, 
rules Which have been laid down in other cafes Hold gd in this; as 05,0007 N 
the place for the ſurrender of a pledge of this kind being entirely im- . hee etl 
material and indifferent, the doctors have therefore afligned no parti- done without 
_ cular rules or conditions regarding i it. If, on tlie contrary, the pledge 

be of ſuch a nature as to require carriage and charges of removal, the 


pawnee is not deſired to produce it ; for ſuch a requiſition would neceſ- 

farily oblige him to have it carried from place to place. It is, more. 

over, incumbent on him to relinquiſh tho, pledge tothe. payrner, ane ö 

to allow: him to reſume it; but he is not gequired to remove it froemnmngn 

PP.. — 

e Hats o n * 3 31 on 9 f 6813 15: TH mil OF © inert Ft) "WAYS . 

i £13413 g {5M outer Hold 23 Ae v3 160 nity A | 
Is the havin empower hd toller · to ſell bis pledge, and he he The pledge 

ſell it 3cCorc 5 either for ready money or In ereditg ft awful, may be fd, | 1 

the power of th pawnler to ſell it bein ing indifpotabl f therefore, ofthepawner; | N 
the pacnes ür spur Set $þ yment, he is not deſired to preduee ou; BF = 


. the pledge, 46 that, in fuch caſe,” 71 bd ih bis Power erhe fare! 2 
alſo holds re the pawilce, at thi inſtance of the- pawn viredtopro-. 
fold the pledge; does abt pofſefb HinlAP ö the urchiile 36 _ 
then the K4zee may compel the pawner to diſcharge his debt, withour 
requiring the pawnee to produce the pledge, Which, We 
its having been fold at the deſite bf the/pawner;'has become converted 
into a debt UL herefote the pawher Rimſelf did / as it were, pawn the 
purchaſe money, '\(that"is; 'the debt.) If oy: the! oonttary, the 
Pane ae ee of the putchiſc-motiey,/\he muſt in that cafe 
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bere gute ee — debt: fer ag;the money. 
is a commutation: for the pledge, it is therefoxe. a. ſubſtitute for it. 16. 
is to be obſer ved: however: that · in the: aboys caſe; the paw nee hag; 


a right ta the: poſſeſfion of the purchaſe- moneys for: as he: himſelf. 


os een _ as es enen e ee Narr to, 
E 05 6111951 Irs: ; IE ble Di | ? 1 ; = 


I * 


EF) ; HAO WF Tf 7 111 N e 1 17 * + if | & 2% 


lle muſtpro- It e Swe eher 2 dle ente mes Ho peeble ive 

duce it on re. hen lie ig about to reciver payment of his debt in full;- heis-alſo re- 

* Tn quited? to produce it hen he receives part payment, providedithe- | 
as in caſe of. a tern whted'be expired; beeauſe his thus producing it can be of no 
5 prejudice to him, whilſt at the ſame time it ſerves to diffipats-any. ap- 
prehenſion of the loſs of the pledge which may have ariſen in the 
mind of the gawner . The-pledge, however, is not to be reſtered 


until -a complete diſcharge: be made. II, alſo, the pledge ſhould hae 
been ſoliii by the pawnee;, and. the purchaſe; money. taken poſſeſſion. of 


by him, he is required to pr h purchaſe · mone j. upon dema 

ing payment of his debt, or of. art of i he i in the ſame; manner an he ig 

to g edge xls caſe, of weir 
fi TY forthe Hel. GB Er bk 
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eee e ieee killa nad on, and. the 

- vinidi cen of ſuch ſlave to be made good by the Alplar 
of the ſlayer within the term af three years, the pawner muſt not be 
eompolled to diſcharge the pawnee's-debt until he the pawnee]- ſhall 
have produced the full value of the ſiave; for, in this caſo, the value 
s a ſubſtitute for the ſlave who was in pawn; and it is conſequently 

incumbent on the pawnee to produce the whole of his value, in the 
| .": - _ manner as he'i is req ired to produce the whole pledge w here it is 
. extant. Here, moreover, the pledge has not become converted into 
value by any act of the pawner ;—Whereas, 1 in the caſe formerly tated, 
. m”_ the pawnee fold Ihe pledge at the defire of the 
pawact 
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pe in nſtznge, 35. enden 1 75 pawnee to Feats the 1048 i 
received for the be ares wh whereas, in the former caſe, he is not require 
to Seger” the pl edge, nor. yet, its price, 4 as of i he had never fe re 
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Ir the pawner aehrer the ee into oak hana of a ke on” Caſes l. 
ing him, at the ſame time, to reſign it in charge. to ſome one elſe Sade 
than the pawnee, and he accordingly do ſo,” in that caſe the pawnee t* it 
is not required to produce the pledge upon demanding: payment of his dove] W 5 
debt, for this is rendered impoſſible, from its not having been in- 
truſted: to his care, but to that of another. If, alſo, the truſtee, 
having committed the pledge into the hands of ane of lis relations, 
mould then abſcond, and the perſon to whom it was given ackriow- 
ledge, upon its being demanded from him, that hie had: indeed re- 
«& ceived it in truſt, but was ignorant” of the real propri the 
pawner may be compelled to diſcharge his debt, without the pawnee 4 
being required to produce the pledge, as he had never received it : 
(and the ſame rule alſo. holds, where the truſtee abſconds, . 
the pledge 1 him, without its being known /JUTNET' he 0 Af 
gone.) Af, on the- other hand; the truſtee deny tlie e. We =—_ 

to him to be a pledge, afſerting that * they are his own property,, 
the pawnee cannot take any thing from the pawner until the contrary .. 
be proved: becauſe the denial of the truſtee. is tantamoun! qpadeſtruce Fae. jk 
tion of the. pledge; and when a pledge is deſiroged;\ the pawnes is 
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The pauner Is the pawner G64 a reſtitution of the Pledge with z | view to to 

e en it, and thereby pay off his debt, Mill it is not mcurnbent on a 

pledge onthe pawnee ſo to do, as the contract of pawn requires that the pledg e be 

plea of ſellin ”; 

it for the dil- continually detained in the hands of the pawnee until fuch time as his 

rev 12 debt be paid.—If, alſo, the pawner diſcharge the debt ini pur, fil it 
remains with the pawnee to keep poſſeſſion 1 until he thall have received 
payment of the balance: but whenever a complete payment is made, 
the pawnee muſt be directed to reſtore the pledge to the pawner, as 
the obſtacle to tis ſo e no ene evi the claimant I ob- 


unnd his due. t deli ee eee e e at 
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— 1 


The proce 3 a the mage af 1 acht, the as ge ſhould be A 


on with the pawnee, he muſt return the money he received in payment 


FIG c for as, upon the pledge periſhang 1 in the hands of the pawnee, he ap- 


payment, 


the own. pears to have received payment in virtue of his previous poſſeſſion of 
1 it, he therefore appears to have taken payment twice, and conſequently 
muſt return what he has received. In the ſame manner, if the pawner 
and pawnee ſhould, by mutual conſent, diſſolve the contract of 

pawn, the pawnee may, nevertheleſs, keep poſſeſſion of the. pledge 

until ſuch time as he receive DOJO of his W or et the 
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2 wes 'Þ the pi periſh in this hands of Ou pawnee, after the parties 


— ſed | have in concert diſſolved the contract, his debt is in that baſe con 


| the pledge, ſidered as diſcharged, provided the value of the e pledys be adequate to 
it, the agreement being ſtill held in fore... 
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muſt not employ him in ſervice; if a houſe, he muſt not dwell in it ; 


and if clothes, he muſſ not wear them for the right of the pawnee 
is in the poſſeſſion; not in the #ſe.—Neither is a pawnee authorized to 


ſell the eee unleſs at the deſire of the pawner. 1 1471 1 Ao 


ane ee _ af? 1 3-900 2 
A PAWNEE is ww e 0 Pr outs or give. the pledge in in . : 
for as he is himſelf prohibited from enjoying any uſe of it, he con- 


ſequently is not authorized to confer the power of net upon 


another. If, therefore, he do ſo, it eſtabliſhes, a tranſ greſſion: but a 
tranſgreſſion does not occaſion. a diſſolution of the contract. 51 JÞi2 


A rA EE may either watch over the odge ima, or he may 
devel the care of its preſervation upon his wife, child, or ſervant, 


provided they be of his family. If, on the contrary, he commit the 


care of it, or reſign it in truſt, to one who is not of his family, he 
becomes the ſecurity, and the perſon to whom he gave it the ſecondary 


Ix is not lawful for the panes. t to enjoy, in any ſhape, . the wY 
fruct of the pledge. —If, therefore, a flaye be pawned, | the Pawnee” to 
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or to lend or 


let it to hire. 


He may con- 


ſign it in 
charge to any 
of * 


ſecurity. Concerning this, however, there is a difference of opinion 


between Haneef@ and his two diſciplés; for he does not conſider the 


other perſon to be a ſecondary ſecurity; whereas they have declared it 
to be in the option of the pay ner to make whomſoever he may pleaſe 
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Ir a pawnee commit any ancien * with reſpe& to the pledge, 


If he tranſe 
i with re- 


he muſt make reparation to the whole amount of the value; in the. ip pect to it, he 


fame manner as in a caſe of uſurpation; for the amount in which the 
value of the pledge exceeds the debt is a truſt; and a tranſg | 
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Ky the oof i i a perſon pledge a a flug, And the Teceiv His 
Aae finger, and it be afterwards loſt or dettröyed, he is bebte, 5a he 
„ trauſgreſſed in making uſe of the pletlge inftead of ufig nibans for 
wn A "its preſervation and, in this caſe, the right of left band is indiffer-. 
wearing it, Fl ent, there being' no uniform cuſtoin n of wearing a ring. 1nvar. ably upon 
either, If, on the contrary, the pawnee wear the ring upon al) 
other than his little finger, this is not conſidered as an enjoyment of 
uſe, but as 4 means of preſervation, as it is contrary to the vuſtomary | 
Ariode of wearing a fing.—S0 hkewiſe, if the pawnee wear à ſheet 
(which he has received in pledge) after the cuſtomary mode, he is 
reſponſible for it; Whéreas, if he ſpread it over his ftiqulders, he is 
not e, d C0000 


1 a 3 4 ho two e or 8 "ap and the g Pawnee bay * then 
over his ſhoulder, then, provided there be only Ie, he becomes 
Aponſible for their value in caſe of their loſs, but not if there be three; 
the reaſon of which is, that amongſt warriors it is a frequent 
_ cuſtom to fling 7wo Forte on their ſhoulders in ak. but 0 4 


wy three. 
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ale & 1 5 pawn two. rings, ot 2 pawnee en e beth-ca 
"his little finger, and it appear that he was accuſtomed to adorn himſelf 
in this manner, he is liable to make compenſation in eaſe they be by 

any means deſtroyed; but if the dann, be provide he 1 is exempt 
from any kr. 


* 


ee eee eee $71 
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1 — of the houſs whatcin. the pledyo i is len well 1 5 
afar Wages of the 'keeper, reſt; upon the pawnce: but if g pledge be a 
2 8 living animal, and require a keeper. and maintenance, the expence f 
bene; and theſe mult be defrayed by the pawner.—It is to be obſerved that the 
wants of a pledge are of two kinds; I. ſuch as are requiſite towards 
the ſupport of the pledge and the continuance of its exiſtence ;— 
II. ſuch as may de — towards its preſervation or fafety, 
8 whether 


4 
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ute property of the 
ues apprtins 10 thin bene, the expe of the erſte nk 


the 905 fu of the pledges! its . — its en 
iſtence for this reaſon alſo reſt upon him, being an expence attendant 


upon his property: in the ſame manner as holds in the caſe of a Ff. 


(Of this claſs are the . maintenance of a pledge in meat and drink, in- Ry & 


cluding wages to ſhepherds, and ſo forth; and the clothing of a ſlave, 


the wages of a nurſe for the child of a pledge, the watering of agarden, 1) 
the grafting of fig trees, the collecting of fruits, Ge,) The expences, ©". 


of the ſecond claſs, on the contrary, are incumbent on the pawnee; 


becauſe it is his part to & rain the pledge; and a5 the preſervation of it 


therefore reſts upon him, he is conſequently to defray the expence of 


ſuch preſervation; (Of the ſecond, clals is the hire of the keeper: os 
the pledge; and fo likewile, the rent of the howſe herein the pledge 
i depoſited, whether the debt exceed or fall ſhort of erent of the 


I is recorded, from -Abes Tefl. that. the rent of the. houſe, ig 2 
frayed by the pawner, in the ſame manner as maintenance, it being 


his duty to uſe every poſſible means towards ſecuring the exiſtence of 
the pledge: but that a Jul, or reward for reſtoring a fugitive flave, 
1s of the ſecond claſs; for as. the pa wnee 48 neceſſitated to uſe Every, 
poſſible expedient. to recover the poſleſion of the ſlave, the reward, W woda, 
being connected with preſervation, muſt the. defrayed by him. | This, 


| however, holds only with geſpect to ſuch pledges as do not oxceed.the 
amount of the debt; for where the value of the pledge exceeds the 


amougt of the de \s the pawnee muſt gat be taxed with. the $97 Wark 


of the whole, but with ſuch ſhare of it only as is propo 


value of the pledge ; whilſt the remaining part, in propottich ö 
ſurplus, falls on the pawyner; for the excels; not; bejng held by the © 
pawnee in pledge, but ih truſt, the reſtitution of the ſlave, in regard” 
to the exceſs, is, as it were, made to the abſolutg owner, to whom, 
therefore, the ſurplus muſt be charged: 
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but thoſe n- Tux expence of healing the wounds, of « curing the diſorders, and 


Pride ks of pecuniary expiations for the crimes of pledges, are defrayed by the 


offences muſt 


be defrayed Paw nee and pawner proportionably to-the amount bs: the _ and the 
by bob. exceſs of the value of the pledge over the debt. 
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Tithe fupon Tur tis Rem the revenue of tie-lands held in pawn, pre- 
| ne — cedes tlie right of the pawnee; becauſe it is connected with both the 


ence to the 


right of the ſubſtance and the Property of the pledge, whereas the right of the 
pawnee, —PAWNEE is connected with the property of it only, not 'with the Aab, 


fance.—Still, however, the contract of pawn is not invalidated in re 
gard to the ſum remaining after the payment of the tithe, as the obli- | 
gation of tithe in no reſpect impugns the pawner's right of property. 
It is otherwiſe where an undefined part of a pledge proves the right of 

another; for in that caſe the contract becomes null with reſpe& to the 
remainder; 'becauſe joan png that the 8 was not Neben the 


eee 8 25 152 


eiherparty Ir either party ene any of the expences incumbent on the e 
N it is deemed a voluntary and gratuitous act. If, on the contrary, one 


is incumbent of them fhould, by order of the zee, fulfil a duty incumbent on the 
2 N N other, he has in that caſe a claim on the other for ſo doing, in the faine 
3 manner as if he had done it at his inſtigation ; for the Kdzze's juriſdic- 
account. tion is general. It is recorded, from Harneefe, that no claim can be 
made on the other, notwithſtanding the expence be defrayed by 
order of the Kizee, unleſs he were then abſent. Aboo 1 voſaf, on the 

| contrary, has ſaid that a claim is valid in both cles; 4 "at" is, an, 


the other were e preſent o or abſent. 
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Of Things capable of being pawned; and of Things 
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Ir. 1s nete to FROG an a deten part «Ga any Sabina 1 Aa in 
tains that it is law ful. On behalf of our doctors two reaſons are urged. artiele e 
Fiksr, this diſagreement ariſes from the difference of opinions regard- be pawned, 


ing the object of pledges ; for according to us, - pledges are taken to be 
detained with a view to obtain payment of a debt, which cannot be 


effected in caſe the pledge be an undefined part of property; becauſe 
ſeizin of things of that nature cannot be made, a real ſeizin being 


only practicable with reſpe& to things which are deſined and diſ⸗- 


tinguiſhed; whereas, according to Shafei, the object of pledges is 
that the pawnee may ſell them to effect a diſcharge of his debt; and 


with this object pledges of the nature above mentioned are not in any 


ſhape inconſiſtent. SECONDLY, it is an eſſential part of the, contract 


of pawn, that the pledge be conſtantly detained i in the hands of the oh 
pawnee until the redemption. of it by the pawner; a condition Which 


cannot be fulfilled with reſpect to pledges of the above nature; for in 4 09. 
ſuch caſes it would be neceſſary that the pawner and the paw nee habe 


poſſeſſion of the article alternately, whence it would be the fame, as if 
the pawner were to ſay to the pawnee, I pawn it to you every 
4 other day. As, therefore, a conſtant detention 1s, in ſuch Caſe 


impoſſible, it follows that the pledge of an undefined part of any thing, 


whether . of divifion or incapable, is illegal. 


D d 2 | Top 


nite, 


an 
annot 


even to a 
partner in the 
article. 


If the pledge 
be rendere 
indefinite by 
any ſuperve- 
nient act or 
circumſtance, 
the contract 
of pawn is 
annulled, 


Contract of pan, in the ſame manner as it has no effect in the caſe 


a perſon pledge a piece of ground, for inſtance, and afterwards deſire 


from the Malhſbot, as above, is that, in the caſe there tated, the ſub- 
ject of the contract does not exiſt as before; and a ſubſequent.oircum- 


PA WN Ss. — 

171 is not lawful to pledge any undefined part of joint property, 
even to a copartner; for, beſides that the detention of ſuch pledges: 
cannot be made, the receiver would in ſuch caſe retain poſſeſſion of it, 
one day in virtue of property, and another in virtue of the contract 


of pawn; and thus he ("rug holy, it one day in pledge, and. 
another not. 1 095 f 


— — 


A svennvENTENT Adele is repugrarit UCL l 
of a contract of pawn, accorditig to the Mabſout z—it ther words, if 


a truſtee * to ſell the half thereof, and the truſtee: accordingly do fo, 
the contract of pawn no longer exiſts.-At is recorded from. Abus 250 
on the contrary, that a ſupervenient indefiniteneſs does not. diſſolve a 


of donations ; in other words, if a perſon beftow any thing in gift 
upon another, and afterwards retract the half, the gift till! remains 
valid with reſpect to the other half The reaſon for what is quoted 


ſtance, as far as it has a tendeney to annihilate the ſabje& of che con- 
tract, operates equally as if it had exiſted from the beginning z—in/the 
ſame nimneras where a perſon (whether knowingly or unknowingly) 
marries within the prohibited degree.—lIt is otherwiſe with gifts; for 
the effect of gift is inveſtiture with right of property; and an unds- 
fined part of a ching is eapable of being Property. The reaſon, more- 
over, why ſeizin, in the caſe of a gift, is requiſite before the m of 
property can be acquired, is to prevent the poſſibility of compulſion; 
for if the grantee ſhould become proprietor of the gift immediately 
upon its being offered, and without taking poſſeſſion, the giver (who 
ought to act of his own accord) would then be conſtrained to do 

** Arab, Adil, (See note, p. 195.) 

—_ that 
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hat to which be * not la eee | namely, to deliver: up 
the gt. u ale 
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1 3IS Is. got lawful to por uit then SI: which "ke 4. 
crops without: the lend on which they are produced, or trees without, 
the ground on which they ſtand; for as the pledge, in all tbaſe caſes, 


has a natural connexion with an. article Which is unpledged, it is 
therefore, in effect, indefinite, until ſuch time as it be ſeparated from 


An article 
naturally 
conjoined to 
another can- 
notbepawned. 
ſeparately: 


that article, —In the fame manner alſo, it is unlawful either to pawn 


a piece of ground without dhe trees. which are produced upon it, a 
field without its produce, or a tree Without its fruit; becauſe, in theſe 


caſes, a. mortgage is ĩndueed of an article naturally conjoined. with. an- ol F 
other which, is not pledged. In ſhort, it is a rule that when a pledge 


is joined to ſomething not in pawn, the contract is not valid, lince 
in ſuch caſe poſſeſſion cannot be taken of it. Haucgla has judged. 
law ful to pan a piece of ground without its trees; for as the Rot 
have no connexion with the ground, except in that part only from 
mw they vegetate, they may therefore be excepted, together with 

he particular ſpot on which they ſtand. It is otherwiſe when a 


. pawns, the court- yard of a houſe without the building itſelf s 


for then the part of the ground, on which the building ſtands, remains 


unpledged, Whereas it is edi that, the whoſe 1 the get 15 
Nene een Din lie l 183 Tis + S Nie N 


10 is dl to pawn e tage with the nk 9e wP 
ground on which they grow; for here ſubfiſts a vicinity only with the 
pawner's property, which is not repugnant to a contract of paun. 
If, in this caſe, there be fruit upon the trees, it is included in the 
contract; for as the fruit is an appendage of the tree, becauſe of the 
connexion between them, it is therefore included in the contract, in 
order that the ſame may be valid. It is otherwiſe in the caſe of ſale, 
for as trees may be ſold without their fruit, unleſs that be expreſsly 
ſtipulated, it is not included in the * It is allo otherwiſe with 
1 | NO 


Tia, how- \ 
ever, may be 
pawned with 
the immedi- 
ate ſpots on 
which they 
grow, with- 
out including 
the reſt of the 
mad, 
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weloea to vilnables depoſited i in a houſe; for theſe not being appendagcs 
ito the houſe are not included in the pledge, unleſs they be expreſſly 
ſtipulated. Grain, however, and herbs are conſidered as included, 
in caſe of their ground being: pawned ; but not in caſe of the ſale of it, 
Buildings, alſo, and trees, are included i in the contract of Pawn, 
when the ground or villages to which they belong are pledged. —A 


perſon may alſo ann n, a wo 1 with Ware 1 
contains. | 


A claim of - 1Tr-ancther perfon prove his right to part of a pledge, and the re- 
N Fog maining part be of ſuch a nature that it might with propriety be diſ- 
3 22 4 tinctly pawned, (as where another proves his right to the court yard 
does not an- Only of a pledged houſe, without the buttding,) the contract ſtill ſub- 
na ger mage fiſts with reſpect to the remaining part; in other words, if the reſidue 
ſpe to the be deſtroyed in the hands of the pawnee, his debt is divided between 
eee, ſuch reſidue and the value of what had proved the right of another; 
and the proportion which the reſidue bears to the whole is ſtruck off 
from the debt, and that which the other part bears to the whole re- 
mains due from the pawner *. If, on the contrary, the reſiduè be of 
ſuch a nature that it cannot be ſeparately pawned, (as where another 
proves a · right to a pledged houſe without its court- yard, ) the contract 
of pawn becomes abſolutely void; for it.cannot operate upon any thing 
except what remains after deducting what has proved the right of an- 
3 other; and ſuch reſidue is incapable of being pawned. —lIt is to be 
| fro adeli- obſerved that the continuance of the pawner, or of his goods, in the 
very of che houſe which · he has pledged are · obſtructive of a regular delivery of the 
pledge to tne 
baue, pre- houſe ; —in other words, if a perſon pledge or mortgage his houſe, 


vents his be- 


coming re- and remain himſelf, or keep his goods therein, a delivery to the 
N for paw nee is not eſtabliſhed until he evacuate it, or withdraw his goods 
' therefrom; whence, if it be deſtroyed 1 in the interim, the: pawnee is 


The 20 of calculation, in his caſe; __ be exhibited.n a note:in the laſt _ 
of this book. & | | ER. ie ya bh 0 D)::ss 


not 


cn 
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not anſwerable.— In the Ge | manner, the continuance of any thing weine; 
within a pledged veſſel is repugnant to the delivery of it; and fo Ike - 
wife the continuance of a burden on pawned quadruped, —whence | 
the contract is not complete until the burden be taken off, as the ani- 
mal other wiſe continues occupied. It is different where the burden 60 
pawned and not the animal; for in this eaſe the contract is valid, and 
the burden is pledged immediately upon the pawner delivering over 
the animal, it being occupied by the burden, not the burden by it; 
in the ſame manner as where things contained in a houſe or veſſel are 
pledged without that houſe or veſſel, It is otherwiſe, however, 
here a perſon pawns a faddle or bridle upon a camel, and delivers the 
camel to the pawnee; for in that caſe hs contract is not valid until 
the ſaddle or bridle be taken off the camel and delivered ſeparately to 
the pawnee; theſe being dependants of the camel, in the ſame man- 
ner as. fruit is a dependant of the tree; - whence it is that (as lawyers. 
have remarked) whenever a camel is pawned with a ſaddle or bridle on 
it, theſe are likewiſe eie in the ae erer x not ee 
ſpecißed. a ee Comes & as | ae 


Ir is not lawful to take legs: Ra crafts fach as Aalto, Ga Pledges © cans. 

or Mozdribat, or partnerſhip ſtock ;—in other.words, if a perſon com- _— 5 We 1 
mit his goods in truſt. to another, taking a pledge for the ſame, it is 

invalid, as the receipt of the pledge would ſubject the receiver to re- 

ſpontibility 3 for if the pledge were deſtroyed in his hands, his claim 

would be extinguiſhed in a degree proportionate to the value. —In 

ſhort, it is requiſite that ſomething lie againſt the pawner of a nature 

to ſubject him to reſponſibility, in order that, oppoſed to it, the poſ-- 

ſeſſion of the pledge, in the event of its deſtruction, may ſubject the: 

pawnee to. reſponſibility, and operate as a diſcharge of his IP}. but... 


there is no rel e FRE reſpect to o mii. 


F 4 
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Ir is not valid to 1 a pledge Gi 1 which Jo not  ſubj ec nor for any 
the holder to reſponſibility, —ſuch; for inſtance, as an article ld, e 


1 — with“ 2 
ans" 
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the bolder 
of it; 


nor as a ſecu- 
rity againſt 
Contingencies, 


5 lait does not exiſt, but! 18 only * w 


be deſirdus of taking a pledge from the ſeller to anſwer the delivery, 
it is ihvalid; an article fold not being inſured in the hands of the er. 


reſpeck on the contrary; to articles which" ſubeck the Hol 


Feſponſikle, fer a fimilar, if of the claſs of ſimilars; or for the value, 

if öl a different deſpnption fuch as Hur pe property, the conte. 
_ti6h for Khyolay the dower to a Wife, auch che compoſition for will 
murder) it is Lacful te take pled 


7 * e 4 


_ the purchaſer, from ah apprehenſion that the property might after- 
Wards prove the right of another, and that he might, thereby be ten · 
dered liable to a loſs, ſhould on that account demand à pledge from 


bin, it is WF, — is, indeed, otherwiſe in the caſe pe 3 4 
a. debt: as where 4 perſoh gives n pledge to ahot her n 
9 hs apa, to lend bim one hound dirms,jand the; * who! the. 


2 A W N 8 : 1 
and which ftilt remains in the hands of the ſeller; -iFor-; if the purchaſer 


(Still, however, if the article' fold periſh in the ſeller's Bande, hb 
claim on the buyer for the price ceaſes; or, if he thould' have previ- 
buſly received the price' from the buyer, be muſt reſtore it. )—With 
er to re- 
Aue, (that is, tboſe for w Rich, when deſtroyell, the holder is 


ages for them, CY ref ponſtbiltty 
attachts to Alf ach wiatrers; ſter If the article be extajit kl the delivety 
dere er ber the value i i hey hs C Ix 1 a Lox 
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Ir! is not dafl te take a pledge as as a a ſecurity againſt contingencies; 4 
mw other words, if a perſon ſell an article and receive the price, and 


the merchant ſecuring him againſt ſuch a circumſtance, it is. invalid; | 
for it is an eſtabliſhed marin that a pledge is to be taken 48 4 fehr 
for the diſcharge of a claim then extant and in the above eaſs/the 
chat may poſſibly happen. If, there · 
fore, a pledge be in ſuch a eaſe taken, it is conſidered as taken in truf, 
arid not in puren, -ahd is in no reſpect ſubject to the vs ef 1 
in a bear manger, if a a 18 der ofit AF * 755 5 ig de with an- 


om tt V ürength of 


Fiecg⸗ 


Gab, 0 pe A WN. 8 


pledge and promiſes to lend the n and the platge pe des 11 
his bands; for in this caſt” H is reſpofiſible in proportion 10 the ſum 
promiſed, in the fame manner ass if it had beet aQtuWy paid, "the 
promiſe of debt being confidered'as an actual exiſtence of it, woe this 
reaſon, that it Was ane at _ carte defire wW the d rower. 
e (fl Hoit 518% ol JT T 

Ir aperſon having beſpoke 055 2 a . pawn packing Caſe of 
in ſecurity for the. payment of the purchaſe Ip as or hayipg Cold Pol Kt. 

filver to a banker, receive a pledge in 1 1 for the price, or if a mor Me, 


14 ELF 


10 e 35 
merchaht give a pledge ge to a perſon who, has beſpoke. goods from oh = nd 2 
as a ſecurity for his Shiv, of them, —the nd is wid. Ziffer 


as the object of the pawn in fuck 1 is that it max be a Fe for 8 
the diſcharge of the ſeveral. claims, namely, the purchaſe : money of 5 
the goods beſpoken, the value of the ſilver ſold to the banker, or 
the goods beſpoken, - which is not allowable, becauſe an exchan ge is 
here induced of things not delivered for things of a bh SR Df ſpee _ 
and an exchange of ſuch. things, previous to ſeizin ing o ta ained of Ae abiet 
them, is unlawful. The argument of our doctors is, that as as 2 parity I ge ws 
of ſp pecies bet wirt the things which were to be delivered,” and the * 0 nile 
pledge , hok s good 1 with reſpe to their worth, by means of their wort 
the en ngagertient may be füße ;—and the poſſeſſion of a pledge in. 
duces a reſp poniblity in regard to its wor th „although with reſpect to 
its ſubſtance it be conſidered merely as 0 Alf, alfo, 5 pledge 
oppoſed to the price of the article b oke, ol the ie br the er 
ſold; be deſtroyed at tlie time of making the contract, (chat is, before 
the company in whoſe preſence it 9 made breaks up,) the 'bargaih 
is accompliſhed,” and the pawhee or ſeller is reckoned' to havereceived 
his right; becauſe by the deſtruction of the | pawn he is virtually con- 
Kaese to have received the price of his filver, or the amount of 
money which was to have been advanced. If, on the contrary, the 
buyer and ſeller ſhould have ſeparated previous to the deſtruction of 
the pledge, the bargain becomes invalid; becauſe the receipt of the 
8 E e price 
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price. of the filver, or the advance of, money. for the-goods, at the time 
of making the bargain, (Which is acondition,) is not berg eſtabliſhed 
either in reality or in the conſtruction of law.—If, moreover, a pledge 
taken in ſecurity for the delivery of the goods beſpoken be deſtroyed, 
the bargain is completed, and the pawnee, (who advanced the moe. 

is held to have received the goods which 2 N 
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x the parties to 4 contra of $; Y Adel the ho 155 in 2} Li i 
where a pledge has been given for the delivery of the goods, it 55 
remains as a ſecurity for the refunding of the money which had be b = 
advanced, as that then ftands in leu of the goods;—in the ſame Na 
ner as where goods are uſurped, and, the Käers having ordered their 
reſtoratibn, a pledge is given for that purpoſe, and after wards the goods 


are deſtroyed, —in which eaſe the pledge remains a ſecurity for 5 dal 
of the goods," 1 Dot 199i © Fea ah 6 
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Ir, its above. in Tot ce, the pledge tot after Ws parties - ha 
agreed to annul the bargain of Sillim, the beſpolen. ankle is in that 
caſe conſidered. as delivered, and the purehaſer [the advancer] b. 5 
further claim,—lt | is, "however, incumbent on him to give to, the 
ſeller as much grai n as he ſhould have received. from bit, i in order to 
his. recoverin; g 1755 money he had advanced, in the ſame manner FI 
where a perſon, having ſold a a ſlave and delivered him to the purchaſer, 
takes a pledge in ſurety for the price, and they afterwards mutually 
conſent to annul the bargain, —in which eaſe the ſeller is entitled to 
retain poſſeſſion of the pledge as a ſecurity. for the reſtoration, of the 
flaye; and if the pledge. be deſtroyed. i in his hands, he is. conſidered to 
have received the purchaſe- money; and it is en on him to 
pay the ſum of the eee to the mem hereby 


his ſlave., 


41 


CHAT. II. F A WW N 8. 271 


Ax is not lauful to pawn eifher a freedman; 4 NAdaö bis, 4 Ib. & feabm, 
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dbl the pawnee's poffeſſioti of the' pledge, with a view tö obtain por" rh 


| cannot 8 
ing payment of his claim; a be which cannot be accoinpliſhed in 3hy pa 
of the above-mentioned inſtances, as a freedman is not property, an and 
the ſale of the others is contrary to law. | 
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claim his privilege of Shaffa, and obtain Nerd him a decree to 
effect, and demand of the purchaſer a pledge for the houſe over which 

his privilege of 'Shaff# extends, the pawn is tiot yalid;” for here the wee 
article is not inſured int the hands of the x putchaſer ; {that is to ſay, if 4 w 210? 
the houſe ſuffer kny damage in the roſe of the purchaſer, he is qo: 6 
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or for ke Wes is not lawful to give a pledge for the wages either of a moutner 

ke £ or of a finger. If, therefore, a phwn be given in ſuch caſe, and be 
. afterwards deſtroyed in the hands of the pawnee, he is not reſponſible 
for it, as the thing in 1 7805 for ae . e eee not a ſub- 
1 je® of reſponſibility. ,, nhl ß rig ho IRS II 5 0 
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. Muſſulman Ir is nl fal for a Maſulnas either to give or take wine in 
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. take win baun, whether from a Malſulman o or Zimmee. N lot wihſtanding 
if ten th it this, | However: if tlie Zimmer r be tlie Pewner and the” Muſtulman the 
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not owe any cottipentativn to the Maſſulmay, any more than à perten 
who had uſurped wine from a Muſſilmiii. It is ötiwrwiſe where the 
pawner and pawnee are both Zimmees; for wine 1s aſa with 
them... Carrion, on the contrary, is not ee en. th em any 
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fible for the having given a pledge for the purchaſe · money, aſterwards diſcover 
pledge, al- the vinegar to be wine, the ſlave to be a freeman, os the goat to be cat. 


though it a 


pear that the e fon t, füll t the ſeller ; 8 reſponſible for the pawiy in cafe of its being loſt 
3 deſtroyed; for it was depoſited i in oppoſition, to a debt to all appearance 


it was op⸗ 


1 is not que. The ſame rule alſo holds in a caſe where a perſon, having killed a 
; | 8 ry and given a pledge | for the Bae of his Oy after- 
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a neee the Mufſulmans to employ ſuch perſons, Sa TR by the law, 
—whence it is that they cannot legally ſue for their hire. 00 = 


1 + As having died a natural death,—The term carrion is apt to the fleſh of all ani- 
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| CS” 5 eee wards 


Citap/H; cart: | 2 4 W. N 8. 


wards, diſcovers: that he Wasa freeman! an when ads 
parties bn bie compromiſe the 2570 os a MTs St-the, pl Beier 


they 5 that bg v Was aowing gen the lap, ae 
base is e in the hands of the holder of 1 it. ant eg e 22 


71 d E £5 £3 45250413 ill 1 

Irs lawful bor a Pan We Grin of his own debt, 
* ſlave of his infant child; for a father has the privilege of depoſiting 8 
the goods of his infant child in truſt; and t0 pledge them is ſtill mon fa 97 0 
conducive to the intereſt of the proprietor than to place chern in truſt, foes '* hi 
ſince if a pledge be loſt it muſt be accounted for, whereas a truſtee 3 8 be 
not reſponſible for the dapoſit in his hands. A guardian alſo i is the banalen M 
fame as. a father in this particular, becauſe ſueh an authoritꝭ veſted, regen — 


him is beneficial to the child. Aboa Yooſaf. and Ziffer maintain thi it 3» _ 
either to the father or guardian; (and. ſoch is 0 


( | YA gave dab s 
— Faber ſuggeſt;) for a pledge is, in efftet, equivalen a i 66 00 | 
ee 1 and as a father is not priyileged: to pay off his gehts with the 15 


child, it follows that he ha no power of giving them in 0310+ (lid 
ploige.— te this, however, it may be replied, that cherg ig n obyj- 
ous difference between the act of pledging and that of payment ; for diſ—- 
charging the debts by means of the child's property if SeſtruÞpo „„ 
his right without any. equivalent; 55 Whereag, placin 1 eke, in 146 200 sf 
pledge is providing it a guardian, for the interim, wit b i 6 a y de- 10 00 55 
gree affecting his right, As, t crefore,, the contract of Pawn. is 155 ut: they ar 
in this inſtapce, it follows. that in caſe of thy pledge bein; 2g deſtroy: : ed in caſe of 
in the pawnee's hands, he is, conſidered: t to have, regeived 1 e er 15 
his debt, and that the faber or guardian are : reſponfible t to the infant, wh 
AS, having diſcharged their debt by means 'of his property. In like and they may 


alſo authorize 


manner it ig law ful far : a father or guardian | to, oy, the pawnee to. ſoll the Ren to 
the pledgez..for both of theſe have the privilege. of 6. 8 0ods. 1 
their infant ward. The learned have fad, that 25 is founded on the 
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law in a caſe of ſales for where a father er guardian gives, the el 


of his ward | to Ine own creditors, in payment of his debt, it is wf ful; 
| and 
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A father . 
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s of his 
infant child 
in pledge for 
a debt owing 
from the in- 
fant to him- 


the contrary, a commutation does not take place and the ſame- dit- 
ference of opinion obtains where an agent for fale diſpaſes:of the 
of his conſtituent to a perſon to whom he is indebted. The contract 


of pawn, however, is in theſe inſtances ſimilar to that of ſale with re- 


ſpect to its effects for in hath the object is to diſcharge the debts, of 


the father or en the een i e a FA, ORE 
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my has a fucker _ the wth of 15 Air child 5 into his bd hands 


fot à debt due from the child, or into the hands of another af his 


children being an infant, or of his ſlave, being a merchant and not in 
debt, it is lawful; becauſe a father, on account of the tender affectio 
which he is naturally ſuppoſed to have for his child, is Conſidered in a 


ſelf, igt double capacity, and bis bare inclination as equivalent to the aſſent of 
| child, or to both parties; in the ee where a rin aum the n 
18 OWN mer- 
| cantile ſlave : of his infant at chAd te to himſelf.” e VV OTE ONLY 10.4 ny 
but a vary Ir I 18 not law ful for 4 Ape to n into 5 oath Na 5 
| lian has not 


this privi- 
: 1 25 ; 


belonging t to his ward on account of a debt due to him, or into the 


hands of bis child being : an infant, or into the hands of | his ſlave being 
A merchant and free from debt; (nor is it permitted to him to give 
any thing of his own in, pawn into the hands of ati orphan for a debt 
owing to the orphan From himſelf ;) for a guardian, being merely an 
agent, cannot of courſe have a double capacity in contracts. A gua ar- 
5 dian, moreover, is more deficient in tenderneſs than 4 father, and 
* therefore cannot, like a father, ſtand in a double capacity i in making 
contracts. Beſides, a guardian pawning the property of his ward into 
the hands of his infant child, or his flave, being a merchant and free 
from debt, is in effect the ſame as pawning it to himfelf. —It is other- 


wiſe where a ou pawns the property of his ward to his * ſon, 
: to 
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Ir a bebe a rende viettals or appt en the me of his Wald, 
and, having debited him for the price, take in"piwh part of Hls $66 

as a ſecathty for the debt, it is valid; for, as lie is *permitted to borrow 

for the uſe of the orphan, and as taking a pawn is like the chte e of 


2 claim, it is of conſequence: legal. 'Beſides;>asit is lawful for a 


1600 W042 107 $209; ; 


s 


" 


EY — 
err 


PH V4 ftr 3 


* 


and ann. = 


7 : 443 4: SENT. 
. #5 5 b Cy 75 1 ; +; fre ? $+ My 


i Have 15 "af 


< Ty A fathes pts e his infant ſon, 5664 the infant attain 


contract is binding upon him; as the act of a father on behalf of His 
infant child is binding upon the child after he ſhall have àttained ma- 
rtr, «ache babs his akut child“ ſubſttüt . 
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Ira ther pawn the walls tis ſon on account of bis d ad. 
and tlie ſon, by a diſcharge of the debt, redeem the ſame, he has a 
claim on the father for the ſum; for it was neceſſaty't Hat the ſon 
ſhould diſcharge the debt, having occaſion” to releaſe is goods out of 
the hands of the pawnee;—in. the ſame matter as holds With relp ect 
to the lender of a pledge; in other words, if a perſon lend any thing 

to another with a view to that other's pawning it, it 18 lawful to irn 
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debt, atid then to prefer a claim of debt againſt the borrower; and ſo 
here likewiſe, —If, alſo, in this caſe, the pawn be loſt or deſtroyed 
before the ſon's releaſe of it by diſcharging his father's debt, it is lawful 
for him to prefer a claim upon the father, as hne Has in effect : Gſcharged 
his debt be Apes of his Le ſor 5] 9 8 5 


„ EET &$:, % TY "a; 1 841 


e 1 


I 
4.3 13, 
LY a 


Ir 


9 #& * 
. \ 
3 


LE, Ann arr 


guardian to trade on account of this: ward, it foltbys that it is alſo a W- i 
ful for him to as! meg none _ OS fimilar” to Nee e 


1 ; 
9 . 7 


maturity, ſeill be lis not at liberty to-annul the contract Of piwn ahd prope 
take back the pledge until he ſhall have diſcharged the debt; for the 


to redeem. the article from the paw nee by a diſcharge of the borrower's 
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che father's] ſhare of che debt; becauſe he has paid off ſo much by 
means of the ſon s prop 
father, or a guardian, in caſe * the e non eriſtenoe of the father. 5 


Caſe of a 


guardian 
pawning the 
goods of his 


orphan ward, 


and then bor- 


rowing and 


loſing the 
pledge. 


payment from the guardian, Who is reimburſed by. the WE en be- 
aauſe the guardian, in borrowing the pledge, was not guilty of any 


II, therefore, the value of the pawn be equivalent to, the debt, * 


jointly due by both. If, therefore, the pledge be deſtroyed, the father 


for it to the orphan; becauſe in borrowing it for his own uſe he is 


muſt diſcharge it in f full, without 4 any "reimburſement from 5 pro- 
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muſt compenſate to the ſon hy the payment of a ſum equivalent to his 


y.—The fame rule alſo holds with a grand- 
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is a debt upon the orphan, and pawn ah article belonging to the orphan 
as-4-feeurity for the debt, and the pawnee take poſſeſſion « of the ſame, 
and the guardian then borrow it from the pawnee for the uſe of the 
orphan; and it be deſtroyed in his [the guardian s] hands, it is 
longer mehided in the contract of pawn, nor is any perſon e. | 
for it; for the act of the guardian in this inſtance is the ſame as that 
of the orphan when he has attained maturity, he having borrowed the 
artiole fer his uſe, in which caſe ſuch is the rule. The debt of the 
orphan, in this caſe, ſtill remains due; and the creditor is to receive 


tranſ greſſion, as it was. borrowed: for the orphan': 8. uſe. 1 on the 
contrary, it have been borrowed on his own account, he i is reſponſible 


guilty of a tranſgteſſion, as having uſurped a Privilege . which does not 
belong to him. If, alſo, he were to uſurp it from the pawnee and 
apply it to his own uſe, he is reſponſible for the value, as having been 
guilty of a tranſgreffibn,—with reſpect to the pawnee, by the uſurpa- 
tion, —and with reſpect to the orphan, i in having applied the article to 
his own uſe. He is, moreover, in this inſtance bound to diſcharge 


the debt of the pawnee, if the term ſtipulated ſhould, have expired. 
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perty of the orphan; for the fame that was before due from the 
orphan to him becomes now ſo from him to the orphan, and hence a 
commutation 
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one of the eſtabliſhed: e et tet 2 alue of it 
muſt be given in pledge -an 
ment artiving;-the.fame rules are to be ob 
forth. —t-4s!to be abſerved (ho that the guardian, 
having extorted the r ir to the al of the rp Na 
comes (if under theſe cirdumſtances it ſhould be deſtroyed) able 
to make reparation for violating the rights-of the pane, 7 A aj 
plying 1 it to the uſe of the drphanhe does not violate his right ; neither 
is his taking it: from the pawnes any tranſgrefſiom n reſpect to 
orphan, as 2 guardian is authorized to take the goods of hi 

whence it is that | 5 in the Zeraddt;" (under | the ez ad o 1 4 1 
erk ee has ſaid, 146 Where a father or guardian 1 
* having uſurped the goods of his infant ward, nothing is 8 
« to them in caſe of loſs or decay; becauſe this is not an uſurpation, 
they lav ing an unlimited power to take the goods of their ward.” e- 
\ he above caſe, therefore, the guardian ivanſwerable le pe 1 ee N Tn 
ber thejexpiration,of chr ſtipulszed term he muſt diſcharge. his debt 
change en the: Scene aa een e air, ely 
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8 and 
all avtighable. 
and meaſure- 
able articles 
may be 
pawned, 
Aules to be 
obſerved in 
thoſe in- 
ſtances. 


egſę is to regeiys pay mant. af his debt by, weighty and ut. by values 


the original pledge *. The argument af. ;Hantg/ is, that any regard 


Caſe of a 
filver veſſel 
pawned,— 
and after- 
wards loſt, 


_ FOI with reſpect to which wary by can be conceived Nn. 


eitherſe 


ing the one; be baſe and the other pure 3: far where the pan and debt 
are of the ſametkind, the quality is not: to a confilered:: This id the 


on ſpecięs A diſcharge.i in a pura article of this nature, mareovery 
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x is luful to pawn dirms, deenarsy or any article of weight-or 
meaſurement of capacity; ſor as à debt may bo diſcharged by means 
of ſuch articles, they are conſequently ſit to be pawned:: If, theres 
fare, any ſuch articles be pa ned in ſoeurity for an art iale of the fame 
Find or ſpecies, and be loſt in the pawnee's hands, the debt become 
cleared ina de gros propoxtionate tothe mindern that be 
al to, or leſs than the amount of che debt. If, om the bn 
trary, the value of the pledge exceed: eee en t. the 
whole of, the dabt is in that caſe held to be diſcharged, notwithſtand- 


Winger 06 Heme 1 fbr (according to hi) the pavinee: in the above = 


The twa diſciples, au the contrary, hold ;thatithe pa hee, on the loſs 
of the pledges, becomes. reſponſible; for its naue in ſoine- thing of a. Gf. 
ferent; NE hich value: he holds (as it were) in pan in lien of 


ta quality drops in the gaſer of uſurious prapertyiſ when: oppoſed toits 


in retunn for a, baſe. article, is law ful, as Where, for inſtance, 4 
debtos,,, through WEEN Tepays a dobt of ba t "nh 
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remarłes that this rule DT obtains with our db ofs Where e 
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I Arab, Imwal Rabwee ; meaning any ſort of grain, — and alſo gold or ſilver in bo 
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but that where the value, by being ſhort: | 
debt, there is a difference of opinion; for, according to Huneefa, the 
whole debt, in that caſe, ſandy e che holding that the 
pawnee to have received payment by the weight of the veſſel ;)— 
whereas the two diſciples, teach that the pawnee remaitis reſponſible 
for the value, which cpttinues; with him (as it were) in pawn, his 
claim ſtill exiſting as before. If, on the contrary, the veſſel be not 
/i, but broken, then, on the firſt ſuppoſition; (chat-is, ſuppoſing the 
weight and value to be the ſame, ) according to Haneefa and Ab⁰ 

it; for f he were to 
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King — paying the greateſt part: of bis debt, and dedaging fore Ne 


ſmall part of it in conſideration of the loſs ariſing fromthe 
it would in that caſe appear- that he conſider the — 


and on this account, paid only part of his debt; which is illegal or if, 


on the other hand, he were to redeem it by paying the toοι Of his 


debt, and. thus taking the broken: veſſel, it would be le to him. 


The pawner, therefore, (according ta the tur Ei,) ißt his WU 


option, either to redeem the broken veſſel by paying the whole of his 
it and compound: with the pawhe@ for its value, 
may either, be of the — of a different ſpecies from the veſ- 


ſe GC and, this value remaining; (as it were) in pawn, the pawnet be- 


| comes proprietor of the; veſſel, becauſe: of his having thus made com- 


penſation for it. In the opinion of Mobi 4. on the centrary, the 
| may either redeem; the broken! veſſel; by. a payment of the 
wig of the debt, or he may give it to the pawnee as a diſcharge of it, 


the fame manner as in the caſe, of the % of the pan. Hence 
5 ons conceives an analogy between a pawn damaged and a pawn 
bot, for this reaſon, that hen a redemption cannot be made without 
a compenſation, i it is then the ſame as if the pawn were loſt; and , 
when the pawn is actually loſt, the debt becomes (im the opinidr 


all our doctors) annulled, it is ſo" likewiſe" in che preſent inſtance, 


which is a aide: of lol in efett—Hanerfa and * 7 5 if have ſaid, 
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taken determination, and is rejected, in law; Woes it is voſt! Ve 


Apled may. 
eee 
in ſale, for 
the price of 
the article 
ſold: 


| worth, —in this manner, that he becomes immediately anſwerable for 
the value of the pawn; to compenſate for its loſs, and that a commuta- 


pacts; and ſuch a condition renders a contract of fate void. The rea- 
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that adi a pawn is loſt, the,pawnee. i is held to be paid in reſpect of the 


tion for the debt takes place. But when a debt 1s aunulled for a pawn 
then extant, though ſomewhat damaged, an abſolute approptiation of 
it takes places. that is to ſay, it muſt be ſo detained as to render the 
ſubſtance of it the property of the pawnee. 1. This is, however; a miſ. 
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per that a Wale v3 mow of. *. infos; 
op a ee fla ee on ondibiol nt 45 pany mall aclived | 
to him! in pan ſome ſpecified thing, it is law ful on a favourable con- 
ſtruction, whereas analogy would ſuggeſt that it is unlawful, ' 'Soaffo, 
it is lawful for a perſon to ſell a ſlave, on condition that the purchaſer 
giye, as his ſecurity, a third perſon who is preſent at the concluſion 
of the bargain, and who conſents to be ſecurity. The objection fug- 
geſted by analogy, in this inſtance, is that the agreement entered mY | 


forms a double compact, or one compact within another, Which is 


prohibited in the LAw.—Beſides, it contains à condition which is not | 
conformable to the object of the agreement, and from which there 
reſults an advantage to the ſeller, who is a party in both the com- 


ſon, however, for a more favourable conſtruction of the law, in this 
particular, is that ſuch a condition in the agreement is no way repug- 
nant to the. contract, ſince bail or pawn tend to enſure and ſtrengthen. 
the agreement, and are in ſtrict conformity with the obligation of the 
price. If, therefore, the propoſed ſurety be preſent at the concluſion 
of the agreement, or the pledge be ſpecified, attention is paid to the 
enden g of hail or pawns for, as N mow. to the” " pprecttieaty 
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valid unleſs 


tention of giving bail or pawn do not in that caſe exiſt, inaſmuch as 3 
the pledge or ſurety uro unknown; and as there remains only a nuga- h h 
tory condition, the agreement is therefore invalid. Still; however, e ee 
if the propoſed ſurety appear before tlie parties have ſepatated, and *, r 
acquieſce in the. bail, the agreement then becomes valid. If the pur- nor can che 
chaſer, after the pa wn bad been agreed upon, ſhould refuſe to deliver = 
the pledge ſpecified, the Kizre mot not compel him thereunto, as it HO ibs 
is the delivery alone that determines the agreement. fer has ſaid, 0 A 
that when, the condition of pawn is included. in the ſale, a fulfilment 
of it is abſolutely; neceſſary; and that therefore the/Kizee. may enforoee 
it; for the condition having boen ſtipulated as an article of the ſale, 
becomes one of the rights thereof, and is equally. binding; although it 
be not in.itſelf of any force; in the ſame manner as a power of agency: 
included i in a contract of pawn, Which is binding b ecauſe of the con- 
tradi being ſo; in other words, if the pawner' of a thing wers to ſti- 
pulate that the pawnee ſhall undertake the ſale of it, ſueh agency 
3 be binding; hence it would not afterwards be in the power 
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of tho pawner to retract it. In reply to this, howeyer, it is to be pe Eel 


obſeryed, that, the. agreement of pawn is voluntary on the part of the 
pawner; and there is no compulſion to the execution of a voluntary 
deed. The ſeller, however; may. at his diſcretion, either relinquiſh 
the agreement of pawn, or he may invalidate the ale; for as: he had. 
earneſtly deſired the detention of the pawn, and as it was on the 
ſtrength of that condition only that he had agreed to the ſale, he is not, 
conſequently, in default of it, obliged to adhere to his agreement, 
unleſs the buyer ſhould in the mean time either have paid the price, 
or pawned, in place of the thing ſpecified, the worth of it in d ms or 
deenars, in which caſe the ſale becomes. complete and binding, ſince, 
in the firſt inſtance, the ſeller obtains his object, and in the ſecond he 
obtains the fulfilment of a condition with which he was ſatisfied, the: | 
pry of the value oy the fame as that of the © ſubſaxce, for the end: 
of•C 
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= TH, 1 4 of the ſeller to keep bis robe until ſuch time as he pays him the 


. 
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_ 


bog ne putchaſe-money,” the robe is conſidered as a pledge; for the 
the kl buyer, in ſaving that the ſeller ſhould detain the robe until he render 
dize is con- 


fidered az bim the purchaſe · money, ſpoke in a manner which implied an in- 
— oy _ tention of pawn, although he did not expreſely mention the werd 
term pawnbe Hawn: and in every agreement regard'1 is to be had to the ſpirit, not to 
no eps the letter. Ziffer maintains that, in this caſe, the robe is not pawned; 
bim. in which opinion Aboo Yooſaf likewiſe concurs; and the res on they 
„ allege 1 is, that the expreſſion uſed by the buyer does not only ir , 
an intention to pawn, but may likewiſe ſignify a tepofit, which con- 
ſtruction, as being the moſt favourable, ought to be adopted. —It i is 
otherwiſe where a perſon expreſſes himſelf, «6 keep this robe in ſecu- 
4 rity of your debt (or goods, )“ for then, in mentioning ſecurity, it 
Camo obvious that his object was to pawn it —In anſwer. to this, 
however, it is to be obſerved, that in either caſe his intention was to 
pawn the robe ; for although the expreſſion, 0 beep this robe,” may 
admit of the interpretation either of pawn or dene, yet W the 
ſpeaker ſabjoins, « until fuch time as I pay you the rn 
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pawnee the refidue gf the debt, (By the prcpor lian of the flayesiis.to. dh der- 


be underſtood the particular fam for which each is pawned, whe! et - dae bee | 
are both oppoſed to the amount of the debt.) The argument in ſup» parately, 


port of this determination is, that as a pawn is detained, in heh: If 4 | 
the Whcle debt; it ic therefore detiined im behalf cf WHY putt of it „ eee nA 
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be five hundred dime, Ril there are not two dittin& bargains; and ſo 
likewiſe in the preſent inſtance. The argument of the Zeeaddt is 
that in the above caſe there ſubſiſts two agreements; and that it is 
unneceſſary to conſider them as one; for, if they be conſidered as | 
two, it amounts merely to this, that it would follow that the one is a 
condition of the other, a concluſion which does not invalidate the 
agreement, but rather the condition itſelf is invalid, ( whence it is 


1 that af the pawnee nes zequieſce in the agreemetit reſpeRtitig arg one f 
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de two flaves, it is la w ful.) It is'orbetwill in che Cale bf "Fall ; for 
if there be bo Contracts of ſal e it leads to this, that the dolle 18 3 
condition of the other; 4 concluſion which Would invalidate the ſale 
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and in this caſe the article ig held; to be completely, pledged jato-the 
bands of each of the creditors; becauſe. the ſpirit of the agreement is, 


that the article is held. entire and in one pledge: — nor does it hence 
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a diſcharge of his claim, a diſcharge being capable of f partition.” 15 | 
alſo, the pawner pay off the debt of either, the article in that caſe re- | 9 
mains wholly in pledge with the other; ſinoe it Was before completel 4 1 
ſo in the hands of each without any ſeparation. - Aualogous to this ; - 
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hands of one perſon in ſecurity of a debt which they joiatly owe to 
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the whole. of the debt. The paw nee is, ' moreover, at liberty t | 4 wo IS 
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10 e den ue 4 8 ſeizin of it. af wt c, 


ee OW 
2 99164 Stib $43 
1 2 rio Mein en dd! 10 401“ ela} i . 10 | Man to 


his two 1 1 veeker thi to a 4a in the poAſeſſion of a thiy "If * 
each ſeparately afſerting that the pofſeſſor had förmerly vompletel) fn 3 
« pawned the flave into his hands, and had aftetwards botrowed' r 
_ + uſurped him,” and cach REPO evidence in fupport of Hb de- 
claration, the claims and ae are null and inadtmiffiblef for "each * 
of the chimants having maintained and ſupported by evidence that the | d produce | 
poſſeſſor had pawned che flave' completely into is Hands ole, it is Ain or bon 
not, therefore, in the power of the Käte to dectet him to either, as is gl. 

i is impoſſible-that the fame ſlave ſhould'be pawited Wholly inte chie 

hands of one perſon, and at the fame time wholly into tho hands 'of 

another ;—neither couldhe decree wholly the /ubPance'of the pawwn too 

any one of them; ſince he has no reaſdn to prefer one to the other; #® 

nor could he decree each of them an half, a8 a paw n is indivifible. 2 e 
Vor- V. 2 1+ ARS fy | therefore, 
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hes to be the pledge of both, ſince they have both, as it were ren 
ceived, him at the ane * 25 kbe. 777 pn 12 Was pletget” not 
wee ee : 0 lich SIDING 0 
REPLY. The Lise has no power to NY ade of that nature; 

25 he would thereby depart. from the evidence adduced'by the parties, 
each having expreſsly declared, that the flave was wholly pawned 
into his hands towards obtaining a ſatisfaction for the whole of his 
particular claim. If, on the other hand, he were to decree an hal, If 
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two Pawnees, 


it is fold foe in that caſe awardedi in pledge to each, and may reſpectively be ſold 


3 CO" by them in ſatisfaction of their claims, upon a favourable conſtruction; 


gore ir 99 is the qpinion of Hanegſa: and. NMab ammed Mug would 

pſiuggeſt that the paws in chig inſtange null; (and ſuch ds thus opinion 

0 905 2 8 for as, the intendpgent af a contract of. pa ui that 

ledge ſhall be detained, towards, obtaining payment aft a claim it 

* oily and the. decree of the Kdzee, awarding.ameitty of the lar to 

been tied ech, proves. the wn to, haue been; indefioitely bl in ſeveralty, 
0 5 00 Which. is unlawfnl now, in the fame» menher as in the dif timo t 

ps dk | pawner—Dhe, realgny, bowevary, far; a, more faydumble> conſtrixion 

.of, 1 > law. in this partieular is that the object nente is es 

elf, but ity uliliiu. Now the utility of the agmemment in the-life+ 

. time of the; pay nęn conſiſts im a detention ob thepledge, which cannot 

„ bs accompliſhed in theeaigokanindefinite ſeveralty: af claim; but the 
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diſcharge his debt, which a , of FRIAVA oi det Hrophat 46 : 
the caſe being the ſame: as where two men co 9 * at they! 


married to the ſame woman, or where two ſiſters contend. that they 
are married to the ſame man, and evidences are producetl to prove it 
by both; — for in this caſe the evidence adduced: is diſregarded during 
the lifetime of the man z but after his: death a decret is paſſedaflign» 
ing them iheir reſpective Neuen 4 e as that is/capable:of 
diviſions... F 1 x. (43 Lag Pf f 1 2 
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r ou adi v 10 U 95 90 FIN ala 

| 1. e eee D PT Sr 
a ty 34 $; 1 emen ” MIN a e Oo! dai 15913 


Lerman i 8 ith 511 0 111 in aff, #6 AVG ee, 


4 n * — : 7 8 a "0" 
4 42 N 5 #4 1 8 e * 17 44 * — 14 
; 1 : } f a * 4.8 * 4 1 7 4 14 4 3 i þ ? A $ I * } 8 3 Th 1 3 75 A * av 4 3 1 4 4 4 S Xx * . . . bo 1 - a J 
— ; SE, IS 8 


* ? ©” 37 h oF F 2 4 9 4 oa n 4 P. HE! 3 4 * 9 * EA 8 3 1 * : 4 BAT 1 
4 ; L * 2844 * * . 1 * 3h 


2 AS . ; * 1 148 %} 9115 
73 i ö be y +4 : 75 s a : 1 " FA ff 4 15 i 74 i; — F 4 1 % Ts | _ z 4.4 & 4 oy. 1555 : A 54 bits 1 2 414 FI + *# 3.3.#* 
m2 3101s as 


or Pledges placed in the Hands of a Treat 55 bp 6 6s 2 
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Tho parties 
may. — 5 
agree 
entru - og 


C fiſh vo 
Lea pawner and nn to dure thet page in me of 
any upright perſon, (to act as truſtee for both,) it is la fu e 46 
of opinion that this is not law ful becauſe the ſeizin of th truſtee 4s 
the fame as that of the pawner; (whenee it is that the truſter has te 
oourſe to him for indernnification where the pawn is loſt iti his Pf. 
ſeſſon, and another; having proved a right to it takes a compen ation 
from him for its loſs;) and: ſueh being the caſe, no acount is made ad 
of the ſeizin'of thepawneey wherefore the contract of pain is inf 
plete; becauſe of u e of one of its conditions; natnely the — © 
ſeizin- of 'the/ptwnee.. The argument of our doctors is that the ſeizin!? 
of the truſtes is eee ſatne as mms wn nn Arne Tg! - 
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after wick Tm! pawns is not at i liberty to take the ledge fi from the Ha 


> * 1 * 8 
be #5 R ſubfiance of the) pawu being atrup,) and 


Boos Lui 


Vith reſpecz ta awartb it. is the ſame as that of the pawnee, as it ſubs 
jects him toi roſponſibility in caſe of its loſs, a pan being inſured 
with regard to its worth herefore the truſtee ſtands in the place of 
two parties, the pawner and the pawnee, to ſtrengthen the object of 
F ee the contract of paun. (With reſpect to che truſtee's | 
right; of having recourſe to the pawner, in caſe of the 4% and ſo 
8 as Mentioned above, it is admitted ſolely: in conſideration of his 
deing the pawner's deputy for the conſervation of the ſubſinnce of "mp 
pled ge, in the manner of hong ny ap ings 


——_—T FT . 


* bs 4 a 
& 4 9 1 
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_—_ inafmuch-as the right of the pawner is ſtill connected with it, in this 


liberty totake 
1 ans hr e way, that the pledge 1 is a depoſit in the truſtee's hands. Neither is the 


truſtee s pawner at liberty to take it, - becauſe of the pawnee's right being con- 
hands? neteþ with it for the purpoſe - of obtaining payment of his debt. 


Neither Partys , Ie is at NN to invalidete: the . of the 
othes, *- 83 


Re 


but che 1 Jp the fled be deſtroyed. ; in the pofſeſion ol of the eue i the 


pawnee 1s re- 


ſponſible in wür is reſponſible; for the ſeizin of the truſtee is the ſame as that 
caſe of lols, of the pawnee in regard to the worth of the pledge; and reſponſibility 


unleſs the | attaches only on account of worth. If, on the contrary, the truſtee 


— deliver the pawn either to the pan ner or pawnee, he is reſponſible; 


in which caſe 


be is reſpon. for this reaſon, that he is the pawner's truſtee with reſpect to the Jub- 


dle. fance of the pledge, and the pawnee's truſtee with reſpect to its 


worth; and each of theſe parties ſtands as a fraxger towards the other; 
and a truſtee is rendered reſponſible by delivering the object of his 
truſt into the hands of a ſtranger. The truſtee, therefore, being i in 
this caſe reſponſible, cannot retain the value by way of the pawn in 
his own poſſeſſion; for as he has become indebted for the value, it, 
follows that, if he were to retain it by way of the pawn, he bechimes' 
at once the claimant and claimee, and the payer and receiver; in 


which 


cam. Wb » 4 5 | 5 5 429 


which is im plied an obvious TAIT The pawuer ald baude Rules to bs. 
mult therefore, in this caſe, concur: to take tlie Value frotn the trüfz it d, 
tee, and deliver it again to' him, or to any other perſon; in place of 
the original pawn. If, however, they mould hot Eotjecy im {6/Gothg; | mY 150 5 
either of them may in that caſe reſer the matter to the Kiſer; who 
may take the value from the truſtee, and again deliver weh Kn --. 400 
to any other, in the place of the original pan. If the Kl ad" ee 


and the pawner afterwards diſcharge bis debe, then, ippoſitg bk. 
the reſponſibility. for the value had attached to the truſtes in cf., 


quence of his having reſtored the pledge to the patoner, che valde 1¹¹ 
queſtion remains ſecure to the truſtee, as the pawner here appears to 


have recovered his pledge, and the pawinee his debt. If, on the kon- . 


trary, the reſponſibility had attached to tho truſtes in conſequence of |" .//; 


FI (fl 


his having ſurrendered the pledge to the pawnee,- the pawyner, vpn 


diſcharging the debt, is entitled to take from him the value in queſtionʒ 7 ; 0 5 
for as, in caſe of the exiſtence of the pawn, he would immediately le, „aaf 


on payment of the debt reſume it, he is by conſequence at liberty 1 FI 


take the ſubſtitute. It is to be obſerved, in this caſe, that if the 
truſtee have given the pledge to the pawnee in han or truſt, and it 


have been deſtroyed without any tranſgreſſion on his part, hei the „ 


truſtee] is not entitled to take the value from him {the pawnee; |— m_ e 
whereas, if the pawnee have occaſioned the loſs, he is fo, entitled; od to h. 
for as the property of the thing has before veſted in him in w. virtue 1 
his having compenſated for its loſs, it was of courſe his own-property | 
that he lent ; and the borrower is Fan liable for its loſs ue ac. 
cafioned by. himſelf, but not otherwile. | At, alſo, the truſtee give the 
pledge to the paw nee, in order that he may preſerve 1 it himſelf as a 
ſecurity for his debt, * and it be afterwards deſtroyed, he is entitled | 

to take the value from the pawnee, whether he the pawnee] were 

the occaſion of its loſs or not; for it was not given to him inthe nay 


ture of truſt. * han, en terms which i wwph 


f 
F » 44 Sq. : 4 Of , 1-47 1 K. N i 84 ; ## 4 ; 4 ? b 9 4 . 155 51 11359 5 f 
4 8 7 4 = $ # a #4 4 Z f . 6k 5 ＋ - Sh 4 . . 4 11 * : The ; #4 74 2 — 75 175 J 7 

"= # * q po l - Wat ' : n 0 N : 


Ir 


#1 FELL © 1 * 2 VERS £54.43 4 9 
compenſation. a. V. A 7 3 ol Ht 


ae 


* —— *. 


20 
The pawyer 


may commi 
ſton the 
pawh=e, or 
any other 


5 12 an agent for che fale of the, pledge, towards effecting 3 di 


v A "T_ Boon XL. Vu 
Ie che pa ner eonſtitute the aw nee, ar any; other perſon of ghee 


© charge of his, debt at the expiration, of the ſtipulated term, ſuch agengy 


perſon, oſell is validz becauſe, here the, pa ner has merely created, an agent far the 


the pledge, 
and diſchs 

the debt; 
but he canno 
reverſe the 


iſcharge ſale of, his on property. If, alſo, ſuch agency be ex pre ſſed as an 


| article, in the. contract of pamn, the paper has not after wards/the 
power of reverſing it;; becapſe, where:the agency is thus ſtipulatach it 


=p i one of the righig of tha contract, and is therefore binding, im ch · 
contract. ſequence of, the:contraft, 2eing-1o ;—and: allo, becauſe;. as tho right of | 
the pawnes is connected with it, the annulment of it: wauld be a da- 
ſrucdion of his tight; - the caſe here being ſimilar toi that of an. agent 

cor a defendant, who has been ſo created at. the inſtande of the plains 

tiff. for ſuch agent cannot be dilwiſſed from. ik. en bur in ae 
Wen eben pe W eee e eee 
8 Ir the: pawner. dion any | perfor ks his ane to el e 
agent ap-. without reſtricting him to ready- money or! credit, ſo as to leave him 
rr entirely at his on option in thoſe points, and afterwards prohibit 


fell a pledge. 


him from ſelling it on credit, ſuch prohibition is of no effect; for the 
agency (as was before mentioned) being at firſt abſolute, is not aſter- 
wards ſubject to the reſtriction of the pawner. In the ſama manner: 
the agent cannot be. diſmiſſed by the pawnee, as on him he is n wa 
dependant, having been created agent by the paw ner. If; alſo, the 
pawner die, the agency nevertheleſs continues in force fon asl the 
contract of pawn becomes not void upon the death of the paw ner; f6 
neither does the agency, that being expteſsly inoluded therein. Be- 
ſides, if the contract > were by this event rendered: void, it would be ſo 
only with reſpect toit the rights of the heirs of che pauner, to which 
the rigbts of the pawnee are fuperior. The agent, moreover; ig. ems. 
pox / ered to. ſall the pawn; without the conſent of the heits, inithe ms. 
manner ag he would have. done in the lifetime lof:thꝭ pa wer without 
his conſent.—So likewiſe, if the pawnee ſhould die the agengy does. 
not determine; for a contract of an. is not rendered void, either by 
the 


cv. Mc 1 4 W V. 8 1 3 
the deuth of both the perle, br ö bei“ Bit ebiglrüeb; as befbre, 
with all its rights and privileges} ſuch as poffelfon; Schürge, ad and. - 
the agency in queſtion,” The power of agency, however, ceafts' ont 
the death of the agent; and his heir or exevuttr cannot Man in his 
place; becauſe ageney is not art inheritance, The ebriſtituetr being 
fuppoſed to have confided in his agent alone, ahi nor itt wy orher 
perſon. It is recorded from 46s Dea that the ageht's Erecütor 
may ſell the pledge; for as the agendy is birding; the eteéstör Ras i 
power of felling it —in the fame manneras Where & Ditzd/Hb, after 
having exchanged the capital ſtock for atty ſpeties of Werchändtzé, 
dies, in Which caſc his executor is perthitted't daſpoKs'6f ri tut 
chandize, the compa@ being eil binding. Po this, however, it 
may be replied; that agency is the right of # principaÞ der His füctör ?; 
and the heirs of am agent can iriherit only hit tu rights. I is orfiers 
wiſe with reſpec ts den hat as che rigkits of that n to the 
n nen intl tei! e 81 0 p 15 30! FDIC! as 
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K dai has not of bene '6f fling av AY 61880 eee The plirkes” 
but of the pacrnet, as the property of 1 belongs ebe RE 
Neither can the pawner fell it without the conſent of the Pawnee; eee 
for, as the thing pledged is, with reſpect to its worth, the uicht * | 
the pawnee, it follows that the pawner, if he were to ſell it without 
the concurrence of the'pawinesy would not have it in his power to ſur. | 
rer ovary 117 10 wy #9440) G14 HEN ey 1 . 
e rn Cc u 45% % 11 26 % (l e t n) nd t lb 

A, 4 ure the ans Ws G treckt, the iba ir; engen 
refills to en the. ledge depoſitel! "For that purpoſe: wink Hirt, atld this ati ep 


| pavtier have abſtended, the Kies iu cole} Blk to/ Ctedute fe —_ A 


Lale, by in pHHſotithernty er oftieF'coripatiitoiy/*rhietis; the Agent h BUR" ear elle, 
binding for two'tHeaſond CAT IAb T ber ul, with Ga ly Melbded fel the 


in tHe cont ef Bits, 1 Bu ble df thn ther? Afld, OP 
5560 NbLY," becgliſt the figüt GF"Ue paw 18 dteck wit and: 
the — eiche agent Athniflitts . 
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is not deſtroyed.) 


If the pledge 
be fold. = 
commiſſion 
from the truſ- 
tee, the pur- 
chaſe - mone 

FE ſubltituted 
in. place of it. 


p A W N 3 Boox XLVIIl. 
in ſhort, hold in this inſtange, as in the caſe of an agent for the ad- 
juſtment of a cauſe of diſpute created by the defendant at the iuſtance 
of the plaintiff; for if the defendant abſcond, and the agent refuſe to 
ſettle the cauſe, he is compellable thereunto by the Kaee, for the 
ſecond reaſon above- mentioned, that the right of the plaintiff would 
elſe be deſtroyed. (It is otherwiſe with reſpect to a mere agent For 
ale; for if he refuſe to execute the ſale, he cannot be compelled 
thereto; as his conſtituent | may ſtill ſell the article, whence his right 
What is here advanced proceeds on tlie ſuppoſition 
of the. agency being included in the contract of pawn; for if it have 
not been e after the Fernen. of macau. ue 1 


not be comp elled 110 execute the Ve * colimun maintain 3 G 
may. be compelled. . Of theſe. the, compiler of, the, Hediya remarks that 

the laſt is the better opinion. Abo 7 590% has ſaid that the agenq is 
equally binding i in both caſes, (that is, when included in the contract, 
and alſo when made poſterior thereto.) And the Jama Sag beer and 
Mabſoot tend greatly to corroborate this opinion; for in treating of this 
- rm of agency they have ſuppoſed it abſolute, and not diſcriminat ated. 


between that included in the ene of rn and that. ich "pay. 
poſterior e EN 


324 1 
{ 


whos the agent of a truſtee in whoſe hands a pledge has been 
depoſited ſells it, it is no longer in pawn, and the purchaſe-money 
ſtands in its place, (that is to ſay, is, as it were, in pawn,) although 
the agent may not yet have received it, as being the ſubſtitute for a 
thing which was before in his poſſeſſion. Hence, if the purchaſe- 


money ſhould be loſt, ; by the. purchaſer (for inſtance) dying inſolvent 


Without having diſcharged it, the lots 1 falls upon the pawnee; becauſe 
the contract of pawn, ſtill, continues in force with reſpect to the pur - 
 obaſe-money, ſince that ſtands in the place of the thing ſold, namely, 


the pledge. In the fame: manner, where a pawned flave-is lain, and 
the murderer accounts for his value, the contract Nil continues in 
| force, 


CnAv. III. of — Þ A w * 8. 


4 


force, as the owner of the flave i is entitled ta th od 


„le in virtue If ks 
prope rty, notwithſtanding ſuch value be paid in atontment Jor "'Bhob8. 


The ſame r ute alſo Holds where, a flave, having killed an oth er 1 nell | 


ſlave, is commuted for the one. ſo Wee e ue "being! in 55 
caſe ROD for the murdered. rene en Ba 


— $4 * lt Nn . tba! 4 EN 2. 


5 1 a tr TR beg Kay bins agent! 1 he kale © ep th e . — truſtee 
pledge, ſhould fell it, and deliver the price | to the pawnee b py, wa 


M2 the pledge 
payment, and another afterwards | prove a property in the | Pb ge, 4} and paid off 


the pawnee, 


he accordingly pay that other a compenſation for its value, it then. - _ to 


remains in his option, either to take the value from the Pawner, or — loſs, he 


the amount of the purchaſe · money from the paw nee: but he is not run Apart 
permitted to take more from the pawnee than the purchaſe; money. — 8 — 
The compiler of. the Heddya. remarks: that this caſe may occyr.ynder. 

two different cixcumſtances. or prodicaments I. Where the pledze is 
deſtroyed after the ſalez and II. where it remains whole and con 
plete. In the former of theſe, the owner of the pledge.is at libenty 
either to take a compenſation for the value from the pa / ner, Who is 
an uſurper, of bis right, or from the truſtec, who has invaded it, in 
baving fold hi his; V and, delivered. it to another. Should he, 
therefore, take it from the pawners the, ſale of the truſtee becomes 
valid, as does alſo: the, pawnee's ſeizin of the price in ſatisfaction for 
| his debt; beeauſe, as the pawner, by making compenſation, becomes 
proprietor of the pledge and effaces the uſurpation, it then wool 
that he had authorized the truſtee to dell that which was ' bis. . 
If, on the contrary; he take the cr COmpena ion 5 
[the truſtee] May if he ghruſe,,have-zecouyſe to the pavener; 1 
oe far, be, may take from him the value of the pledge for, is being 
bis agent, and the: manager of: his affairs, he is conſequently entitled 47 


eee fu * non 5 


tained in the gKxgoutign d, the, . 

dle of the pledge. ig valid, 9s well 2s the jaws f a er ob put= 1 

chaſe-money 1 in e for his debt;,—wheriee, in this ; Caſe, N 
Vor. IV. R | pawnee] | 
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but if he was 
commiſſioned 
by the pawner 
after the con · 
tract, he muſt 
recur to him 
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pawnee] cannot urge any future claim againſt the pawner on the ſcore 
of his debt, —Or, if the truſtee. chuſe, he may have recourſe to the 
pawnee; that 1s to ſay, he may reſume from him the purchaſe: 


money which he had unjuſtly received from him; 1 becauſe it 


proved in the end to be the truſtee? s property, by his |having after- 
wards made good the loſs to the proprietor. For when he gave it to 
the pawnee, he ſuppoſed i it to have been the property of the pawner; 
but he may not, perhaps, when it proves his own property, be in- 
clined to confirm the transfer, and he is therefore allowed to reſume 
it. As, however, the reſumption of the purchaſe· money from the 
Was deprives him of a diſcharge of his claim, which the ſeizin of 
it was intended to effect, he therefore remains at liberty to _ 
payment from the pawner in this inſtance. In the latter of the ab 

circumſtances, on the contrary, (where the pledge remains ullde 
and complete after the fale,) it is incumbent on the owner of the 
pledge to reſume it from the purchaſer, as he poſſeſſes the ſubſtance 


of his property; and the purchaſer is entitled to a reſtitution of the 


purchaſe-money from the truſtee, becauſe of his being the felter; 

after which the truſtee may, at his option, receive an indemnification 
either from the pawner or pawnee,—from the former, . becauſe he oc- 
cafioned him to enter into the agreement, from which he is conſe- 
- quently bound to releaſe him,—and from the Larter, becauſe, when 
the thing fold was proved to belong to another, the money obtained 
in lieu thereof is no longer termed purchaſe-money, and the pawnee 
having received it only as ſuch, his ſeizin is no longer of effect. lf, 
therefore, he take the value from the pawner, the pawnee's ſeizin of 
the price is rendered valid :—whereas, if he reſume the purchaſe- 
money from the pawnee, his ſeizin being thereby deſtroyed, his 
former right (namely, the claim againſt the pawnee) exiſts as before. 
All that is here advanced proceeds on the ſuppoſition of the agency 
having been included as an article in the contract of pawn; for if the 
pawner appoint the truſtee his agent for the ſale of the pledge after the 


contract, he [the agent} 1 is in this caſe to ene himſelf for any 
ß 


Gibb] . PAWN 87 „ 
loſs he may. Luſtain, in conſequence of ſelling the pleds ge, ch the alone for in- 


pawner, not from the pawnee, notwithſtanding he may have made 1 
over to the pawnee the price he had received for the pledge, ſince | 
with this agency the pawnee has no concern, inſomuch | that the 


PR may W 191 ee, without ne him, 


> | 1 4 


is A vledged We $6 in u the bebeelton of the pawnee, and it 60 A firanger 
afterwards diſcovered that he was the property of another, not of the my on 
pawner, it remains with the proprietor to demand a compenſation pledgedſlave, | 
from either the pawner or pawnee; for both are violators of his right, _ _ On 
—the one in having delivered the pledge to another, and the other in ee 
having received it. If, therefore, he take a compenſation from the 8 


pawner, the paw nee, becauſe of the ſlave having died in his, poſſef- IT 5 
ſion, is held to have received payment of his debt; for as the pawner 
has obtained a property in the ſlave by indemnifying his owner, the 
payment of his debt is therefore effected by the ſlave dying in the 
pawnee's hands. If, on the contrary, he take a compenſation from 
the pawnee, he [the pawnee] is not only entitled to an indemnifica- 
tory ſatisfaction from the pawner, but his claim upon him ſtill exiſts 
as before: — he is entitled to an indemnification from the pawner, be- 
cauſe of his having deceived him; and his claim of debt exiſts as for- 
merly, becauſe the diſcharge effected by the pledge having died in his 
poſſeſſion ceaſes to be of force upon his Taking good the ROW eas 
his right reverts. | 

OBJEecTioN, (by the 2 Abeo Khezim.)—It would appear that 
in this caſe the pawnee's claim does not exiſt as before, but that the 
death of the ſlave in his hands eſtabliſhes a ſatisfaction for it; becauſe, 
upon the pawner compenſating for the flave's value, (by the pawnee 
recovering ſuch value from his as above,) he becomes, in virtue of 
ſuch compenſation, proprietor of the ſlave, whence it appears that he, 
in fact, pledged that which was his own, and that the caſe is the: | 
ſame as if the Proprietor had taken the compenſation. from the 

H 1 |  pawner, 


| | P AW NS. Bor XVIII. 
pawner, which would art him from all further obligation to the 
pawnee. 
RxrLv.—As the pavwiiee fiſt pays 0 di he firs 
becomes proprietor of the ſlave from the time of poſſeſſion; and 
when, afterwards, he retakes that ſum from the pawner, his pro- 
perty in the ſlave is annulled, and the pauner becomes proprietor 
of him. The pawner's property in the flave, therefore, takes place, 
in this inſtance, poſterior to the contract of pawn, (the pawnee 
having, as. it were, ſold the ſlave to the pawner, and received the 
price for him ;)—and this debt to the pawnee remains againſt 
him as before, —whence the pawnee is entitled to take it from 
him. It is otherwiſe in the former alternative, (where the owner 
takes the compenſation from the pawner;) for in this caſe the 
pawner becomes proprietor” from the time of the ſlave being in his 
poſſeſſion, (which was prior to the contract of pan, ) whence it 
may be ſaid that he merely 1 what was Hits own and 
upon the ſlave dying in the pawnee's hands, he ſtands acquitted 
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of his debt, ace the you n NO cannot e claim 
from 2 a 


CHAP. Iv. 


— 


of the Power over Paws; J an of Offences committed 
; 1 or Le them, „ 


I. the pawner ſell the pled; ge without the conſent of the pawnee, 
the ſale remains ſuſpended upon his will, becauſe. of his right being 
involved in the pledge, notwithſtanding ſuch fale be an act of the 
pawner with reſpect to what is his own property; in the ſame man- 
ner as where a perſon bequeaths the whole of his eſtate, in which caſe 
the legacy is ſuſpended in its effect, 'with reſpect to the exceſs, above 
one third, upon the conſent of his heirs, becauſe of their right being 


connected there with. . therefore, the paw nee aſſent to the ſale, 


A pledge 
cannot be 
ſold without 
the pawnee's 
conſent; | 


it is valid; for it was before ſuſpended only on account of his ri ght, 


which he here conſents to forego; and it is alſo valid if the pawner 
diſcharge his debt; for the ſale is an act of the proprietor upon his pro- 
perty, being falpended | in its effect only becauſe of an obſtacle#®, which 


obſtacle is here removed F.—In the former caſe, upon the pawnee 


having given his conſent, and the fale having been thereby rendered 
valid, the right of the pawnee is transferred from the pledge to the 
thing given in exchange, namely, the price, — which, in the caſe 


here conſidered, then becomes a ſubſtitute for the original pledge. 3 


This is approved; becauſe the right of the pawnee is connected with 
the worth of 4 Pledge; and the return is in effect the ſame as the 


1 Namely, the pawnee's Foe connected wich the pledge. 


RE By the diſcharge of the debt, "which' of courle diſengages the pledge from any claim 
the pawnee might other wife have _ it. 


5 X — conſideration; 


. df AN Ne Boox XLVIL 
conſideration ;— this being analogous to where an indebted ſlave is 
ſold by the conſent of his creditors; in which caſe their right is tranſ- 
ferred from the ſlave to the value received for him, as they are ſup- 
poſed, in aſſenting to the ſale, to have agreed to the transfer of 5 

right from the ſlave to the value, but not to the total abolition of it. 
If the pawnee refuſe his aſſent, and annul the contract of ſale, it is 
null of courſe, (according to one tradition,) whence, if the pawner 
redeem the pledge, ſtill the purchaſer 1 is not at liberty to take it; for 
as the right of the pawnee is equivalent to his actual property, he 
therefore fande the ſame as the proprietor of the pledge; - (whence 
his power of acceding to, or annulling the contract of ſale.) Accord- 
ing, however, to a more authentic tradition, the paw nee has not the 
power of annulling the ſale; for his right can ſuſtain no detriment, as 
the ſale cannot, at all events, be carried! into execution until he aſſent 
to it. The execution of the ſalęe, therefore, being in this manner 
ſuſpended, the purchaſer has the option of waiting until the pawner 
may redeem the pawn, and reſign it to him n to the con- 
tract, or of carrying the matter before the K4zee ; for the ſeller has it 
not in his power to deliver the goods, and the power of diſſolving g the | 
- contract reſts with the Kdzee alone; this being ſimilar to where a ſlave, 
having been ſold by his maſter, elopes before the purchaſer has received 
poſſeſſion of him, in which caſe the purchaſer may either wait until 
56 ſlave return, or he may prefer a complaint to the Kdzee, in order 
(as the ſeller is incapable of deliyering the goods) to obtain an annul · | 
ment of the contract. | 


\ 


who, i es ob; the pawner ſell* the * without the nin of the ane 
pawner ſell it 


ae, engage © again, before the pawnee has ſignified his aſſent, ſell it to another 
once, may 12- perſon, in that caſe whichever of theſe two contracts the pawnee 
tify either 5 
fale, may confirm is valid; for as the firſt ſave 1 is dependant « on the conſent 


* The ſale here mentioned does not fi ni an Abe but a — tale, depet NY 
ing, for its ratification, upon the unte s concurrence, as before mentioned. | 


* 
. 
— 


Crap, V. %% ⁰ 
of the pawnee, it cannot prevent the ſecond from being ſo likewiſe. 
If, therefore, the pawnee chuſe, he may ratify the ſecond ſale. If, 
on the contrary, the pawner, after having firſt ſold the pawn as 
above, ſhould let, give, or pawn.it-to.another perſon, and the pawnee 
give his conſent to ſuch leaſe, gift, or pawn, the fale which preceded 
either of theſe deeds is valid. The difference between theſe two caſes 
is, that in the firſt (where one fale is made after another) the pawnee 
may derive an advantage from confirming either of them, (as his right 
lies in the price,) and whichever, therefore, he approves is valid. 
In the caſe of a leaſe or giſt, on the contrary, no advantage can acerue 
to the pawnee, as his right lies in the return for the article, not in the 
uſufruct. If, therefore, the pawnee approve of either of theſe, he 
by conſequence impliedly aſſents to the abolition of his own right; and 
the previous ſale (which was u on his en 1 dau G0 
his 08) eme valid of courſe. er 


| I i 15 marinttteGea to a pawner to 8 ihe ſlave vous 55 has A 1 
depoſited i in pawn; for as he is ſane and adult, he may of courſe 3 
render free his on property, which the pawn indiſputably is. As, Nen. 5 
moreover, the contract of pawn does not induce any deſtruction of Fe 
the pawner's property in the pledge, his act with reſpect to it is not 
rendered void by the pawnee withholding his aſſent to it, notwith- 
ſtanding the pawnee's right (of detention in regard to the worth) be 
thereby defeated;—in the ſame manner as where the purchaſer of a 
| flave emancipates him without having taken poſſeſſion; in which 
Caſe the ſlave is free, notwithſtanding the {ſeller's right (of deten- 
tion of the article in nun. on the we be eee n | 
null. 
e . a al 8 a e to abe upon \ his | 
deathbed, and leave no other effects except that ſlave, and the heirs of 
the teſtator afterwards emancipate the ſlave, ſuch manumiſſion is not 
valid, becaul of the night of the tee and benve it would follow 4 
nn e e hat Te 


240 


who, if he be 
rich, muſt 

ſubſtitute the 
walue in pawn 
for the ſlave; 


but if he he | 
poor, 

ſlave = 
perform 
emancipatory 
labour to the 
amount of his 
value for the 
diſcharge of 
the pawnee's 
claim, 


Book xl vm 
that a pawned dne cannot TR a becauſe. 4 ts: right of 
The. Pawnee. . A039; n ith 6 TT 4. Duni, e e 42; 1 


Saen. Che . che ſlave by the beef abe tells. 
tor is not (in the opinion of Hanegfa) void, but is merely Juſpended 
until _ tine as n 11 ſhall nw nen ne un 
labour. 13 a4 12. HI e. 5% Off 4 e UV.» 1624p 42 
— Phe. PRs ntwren;ibr . einen is wil for dit dest that 
the pawner is unable to furrender it to the purchaſer: or donee, an 
— Which does net obtam iti the caſe of magumiſſion; | fince-in 
that inſtance a delivery is not fequired. - The\manumiiiſion is theres 
fore valid, and takes immediate effect, -W henee the contract of pawii 
is null, as the fubject of it no longer remains. Conſttſuently, if the 
paw ner be rich; and the debt to the paw nee be then due, he ft 
pawnee] may require payment of if immediately; orz it ben ot d 
until after the expiration of a term, he may take from the pau ner 
value of the ſlave, and return it as a ſubſtitute until his debt beuome N 
payable, when he may take it in ſatisfaction of His right, reſtoring 
any ſurpbhus which may remain from it to the paw nere. This is fap- 
poſing the pawner to be vieh; for, if he beipoor, the flave in queſtion 
© muſt porform emancipatory labour to an amount adequate bo his:values 
and with this (which, if it be of a different ſpecieg ſrom the debt. 
muſt firſt be converted into the fame) the: debt of the paumee is to he 
qiſcharged ; for a diſcharge from the pau / ner being en 
is conſequently made from him who: enjoys the advar the ma- 

numiffion, namely, the flavt. Phe ſhave/howeves, when his erman- 
_ cipator after wards becomes rich, is entitled to take from him the {ous 
he earned; beoauſe he has, in fact, paid his debt, not volunta 
eee e a in bee, with the ae of n Law in this 
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"Ira e make a declaratior 90 n attic his-lave, by ty 


ing to him, I have ns you in pledge with ſuch 4 _ 
and tg p ar it, and b maſter e emar cip ane 


emancipatory 8 00 


opinion; for he holds this caſe yo Ps STE Rang gun 4 


liberates his ſlave, and then declares his having pawned him;—in 
which caſe, if the maſter be poor, and the ſlave deny it, (as above,) 


emancipatory labour is not incumbent on the ſlave; and ſo here like- 
wiſe. Our doctors, on the other hand, argue that, in the caſe in 


queſtion, the maſter declares the pawn at a time when he is un- 


doubtedly competent to it, as he ſtill poſſeſſes a property. in the ſlave, . 
not having yet emancipated him; and conſequently, his declaration is 


valid. It is otherwiſe where the ee en of pawn is made ſubſe- 


quently to. the emancipation, as the maſter's power of pawning is chen adh 


n ee ene is no Yard: between the caſes; 451 off 


* 25 * +}: 
4 — 2 11 iii 


1 a pawrier create: the 4 . het canned! a  Modelhir, it 


is s valid; according to all -authorities according to our doctors, be- 


cauſe, as the complete ernancipation would be lawful, it follows lint 


this qualified emancipation is lawful, a fortiori; and according to Sha- 


ſei, becauſe the granting Tadhren to a flave does not (as he holds) 


prevent the ſale of him. In a ſimilar manner, it is in the power: of a 
pawner to conſtitute his paw ned female ſlave an Am- Ialid; for as a 
father has this privilege with reſpe&% to the female ſlave of 1 child, 

becauſe of the right which he has in his property, notwithſtanding 
ſuch right be inferior to that of the child. himſelf, it follows that the 


exertion of the fame privilege by a pawner, in virtue of his right in 


the pledge, is valid a fortiari, the right of the pawner. being ſuperior 


to that of any other perſon, as he i 1s the proprietor.— When, there- 


fore, a pawned ſlave is conſtituted either Modabbir or Am- Malid, ſuch 
{ſlave is excluded from the contract oh pawn, * a8 the intention is de: 
feated, ſince a debt cannot be diſcharged by means of a Madabbir 


Vor- ARS E or 


WG 1 
2 uld have 
being i 


and if he be 
rich, he muſt 


; ſubſtitute the 


value in 
wn ; but if 


be poor, | 


f. a w N 8  BookXLMIN 


N Am-Walid v; —whence, if the pawner be rich, he is reſponſiblo 
emancipvtory for the value, after the manner before ſhewn in the caſe af ipawney 


— Haves emancipated;—but if, on the contrary, he be in raligent | OY 
the debt. + -cunſtances, the pawnee may require from the Modabbir:ov Am 

emancipatory labour to. the amount of the debt, as the fruit of their 
labour is the property of their maſter,” It is otherwiſe in the eaſe of a 
pledged ſlave emancipated by an indigent pawner; for the fruits of his 
labour being his own property, he is obliged to labour to the amount ef 
his value only, or that of the'd dale o the e in | Caſe .- its W 2 


g leſs Tet : 5 4 1 


i 


3 


| The pee, Ir is not ried either to-a Modabbir or An nul to reſume 


on becoming 


rich, is re. from their maſter when he becomes rich what they paid on his gc- 
ſponlible for count when poor, "becauſe they i in fact paid this from hit property f: 


e emanci- 


patory labour hut when a poor pawner emancipates the ſlave whom he had pledged, 


in the former 


| Inſtance, but he [the flave] is entitled to take whatever he may have paid ori ac- 


por im the count of his emancipator; becauſe he has paid it from his own pro- 


Perty I. —and this from neceſſity, in conformity with the precepts of 

the Law, (as before obſerved, ) whence ſuch payment cannot be con- 

ſſdered as gratuitous 9. Some have ſaid, that if the debt be not due at 

| + that time, the Modabbir or Am-Walid are compellable to earn their 

| value; which, as being a ſubſtitute for the pawn, muſt be detained 

as ſuch i in lieu of the original: but that if, on the contrary, the debt 

be then due, it is in that caſe neceſſary to diſcharge it from the ſtock 

of the pawner; and as the earnings of the Modabbir or Am-Walid are 

| conſidered as the property of the maſter, they muſt therefore labour 
towards obtaining a ſum adequate to the whole of the debt, A OR 


. 91 k S 
1597 e nn 


. Becauſe Madabbiss and Am-Walids cannot be ola 
1 The earnings of their labour being his right. 
4 Tue labour and earnings « of a freeman being conſidered as bis own properly. 


| $A perſon i is not entitled to recover, who pays the deb 0 4 anther, 5 25 
manner, | gratis 


g > 


Ir 


4195 a t emancipate the FRO ont he had created. Was- An emanei- 
bins as above, it is not thefiincurabent. on the freedman 0 earn I I 
greater ſum tlian his value} although he ſhould be thererints- rome owe wm 
manded by the Kauer; for, After emancipation, "the fruits of his la; Fane open 
bour are his own property. Still, however, he cannot recover: from 9 
his maſter what he had paid on his account aired to his freedom, „ as 
tata bas in Lois FN 0 1 oY h waer. 0 aot' 18704 17 fl , | e A 
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x 0 oa 
If a ſtranger (chat is, a perſon en in eee | " bref anger 


ſtroy the pledge, the pawnee {uk the payer) is Brigant "agairft Hitt, 


1 


and may take from bim a compenſation for tlie value, which ke inſt 
retam in pawn in place of the original pledg e; for the panes, "as s 
being che malt erltitled to the ſaſſfance of the pledge,” is” alfo moſt Hh 
titled to its ſubſtitute, namely, tlie valle. It is hete tö be obſerved, 

that the ſtranger muſt compenſate for the pledge according to the 


value, which it bore at the time of ts. bang deſloyed. A, therefore, eg r 
it be valued at five: hundred drmm at the periad af ita deſtruſtian, ang . 
at one thouſand: dirms qu the date of : the cant, the Granger muſi eee 


mort 351 


account for ſive hundred dinms to the pawnee, hoe mult retain the © hr gr 
fame in pawn - and five hundged drm are remitted fromthe dehts 
for the deficiencꝝ to that, amount ig a deſtruRion.which basdherum e 
in the hands of the pawnes, o,, (as it were): byitheifitaton  - 
of heaven; and as the property has thus periſhed. in his Handze 8:pron 
—_— ed wunde from n a , 91 8 Jo un 


fi} "4 7 e 9115 ty «M316 290 5 2 1 hd 1} 201 2 * 3 U ib ne del 


II r the banee deſtroy the page veſt the nie or the is 0 
_ term of payment, he is reſponſible for the value, Pecauſe'of ras - 
his having deftroyed the property of another f. 1—and this vatie he is ts oO 
retain in ws until the tera of payment artive}' for as it is a\ſubſti« 

1 12 tute 
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tion in the 


pledge oeta - 
ſions a pro - 
portionsble % 
deduQion, 
from the 
N 3 
claim. 


The pawnee 
lending the 
pledge to the 
pawner, is 
freed from 
ANY 
during 
loan; 


but he may 
_ reſume it at 
pleafure, 
then his re- 
_ ſponſibility 
reverts. 


SL deprecia- 5 


value of the 
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tute for thi ſubſtance.of the pledge, it * en to lthe 


| fame rule. As ſoon, therefore, asithe debt becomes due, the pa ⁰, 


may take it from the value; and if then a balance remaib, it tmuſt be 


reſtored to the pawner, as ae a-neturn! me his weber ene 
* the ee bas no concern. e ige e Tcl 018 190d 
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1 a 1 pawn — 0 alticle ſitnate” at one e thcafund i roms i 
ſecurity of a debt of the ſame amount payable at ſome future period, 

and the article; in conſequence: of a fall on tlie price, bear afterwards 
a value of five hundred dirms, atid be then deſtroyed in the pawnee's 
hands, he [the pawnee] is reſponſible for five hundred dirms, and five 
- hundred, are alſo,remitted from bis debt; for ;the; deficiency of fe 
hun dred dirms ariſing from! the fall i in ee price being (as it were) a 
decay .of part of the pawn whilſt in the: of the pawnee, zu gde 

quate ſum, js therefore retrenched from, his favs the. remaining 


fire hundred. dirms are likewiſe due fro A ee e e 
5 with, him in pawn, 3s be 1 


decay, andremai : it 231. of, bolt 
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lr a pen, hui reneirbe a llave in eee him to de 
paw ner, in order that he may enjoy the uſe of his ſervice, or for any 
other purpoſe, and the paw/ nei take poſſeſſion, the flave is no longer 
a ſubject of reſponſibility with the pawnee; (in other words, if he be 
killed or loſt in the hands of the bawnet, the pawnee is not thenee 
held to haut received Payment of his debt ;) beeauſe he has "paſſed 
out ofithe poſſeſſion of the pawnee; and the ſeizin of the paw ner in 
virtue ef a loan does not ſtand as the ſeizin of the pawriee, as the 
tenure of a loan is repugnant to tha of a pawn, ſince the latter induces 
reſponſibility, whereas the former does not. The pawnee, however, 


and 180 A bert. . ANY: time to LL reſume: the pledge from the Pa wner; 


8 holds 1 it by. the tenure af a loan, which is not binding; and 
fo, becauſe the contract of . pawn. Rill ſubſiſts; hence it is that 
3 Fs pawner Were to. * without Fs ande the pledge, the 


—_ _ pawnee 
— Fo s 4 = 4 1 . 


obo » YE 


pawfies would zn tear 'taſe hre a ANG 8 i Saas to the } 
other creditors; (that # to Fay; he would be entitled f firſt to take A 
ſatisfaction for his claim from the pledge; which done, if any part : 
ſhould remain it wookd-be difttibuted/amo the:other:creditors.) 4 
03 If al pawneee / be not held liable far a pledged; dave 
* he is lent, how is the contract al Pum- ſuppaſel chem to 
eat? od {i300 101 ; mile, sic eit MID = yn or adi bs oth: 1063 
- \Rivicy+ Reſponſibility is not, in every inſtance, one of the re- 1 1 
1 of a ctract uf pa w; Mhence it: ĩs that the effect of the 44 TROY 
contact reaches to the / child of a pawned female ſlave, although ſuch - en 
child be not a ſuhject of reſponſihility Fm Kdt aden hes rity r we 
As, therefore, the contract ſtill ſubſiſts, if thei pawnee teſume this fs 
pledge from the pawner, he again becomes liable for it, in, the ſame 


manner as formerly, having again taken poſſeſſion of it in virtue f 
the e g. . e n 03 ib bs K cg rt 95 51e 


7 8 1 *. 98310 | | 

1p eat of they partits to a c as pawn lend the Hedge "with The ke 

the CQNCUITERCE,, of the other to a ſtranger; it is not in this caſe a ſub- being tome Þ 

ject of reſponſibility to the pawinge, e War in the fa | 
| inſta ance: but the contract of ,pawa ſtill ont force, an 

cls is entitled toxeſume the pledge from the e ee Re 

1 Fan 4 before, eee ni hob Vi St e e en) 
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200 1 Liber fung Aike nat of the other, —— or beſtow Tbe pled 1 

tdd@ugen in git to a ſtranger, it is excluded) from the contract, and pol of by 
cannot again be ſubject to it, unleſs the parties conclude a freſh agree dee. 
ment. It is to be obſerved that if, in any of theſe caſes, the pawner feat of the | 


die before a reſtitution of the pledge be made to the pawnee, he the — Bog 
_pawnee] is upon the ſame footing with. the other creditors; becauſe as, be conan. 
in conſequence. of theſe. acts, a binding right of others is connected | 
with the pledge, the effect of the contract no longer rertains j=- | 

whereas no binding tigftt is connected With A pledgen 83 of 
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the loan of, iCg-—for which. reaſon there is an eſſential differ, bes be: 
te ene pi Joop: a1) 702979 155 


1 


© 130, iin een e IC I c 1845 ei 101 För ei 

If the! CTR borrow: the pledge from tie pawner for 257 parti- 

cular purpoſe, and be deſtroyed previous to his Having applied & to 

that purpoſe, he is reſppnſible for it, «that: is to ſayʒ a ſuin propor- 

tionate to its value is retrenched from his claim; for until he apply 

it to that uſe for which he has borrowed it, the ſeizin Which hel had 

mat in virtue of the oontract of pawy ſtill ſubfiſts. The law is ſimi 

ker where the: pawn! is deſtroyed aſter the pawilee has: accompliſhed 

the ſervice for Which he had borrowed it; for then Kis ſeizin of bn 

—cxiſts no longet, Iff on the cohtrary, it bs deſtroyed during /the 

period id which he enjoys the uſe of rr he not'reſpwndible, as at thit 

time he holds it in han; not in pawn,” (TE fame rule alſo holds 

where the pawner e to 1 15 en 8 ee ee =o 
EE ) * 

ps 4 * 45 p 9777! | 12 (LENS! 10 Bine 17 drr F 12111 1 3 41 

1 pu „ Io gerſen d TO robs Tn mer "wth "_ intent general) 

PET aich declared © to pawn f,“ he 'thay accbrdittgly pa wi it in ſecurity th 

1 10 uy debt whether great or alben, if the s rant; 

abe th ſpecify! tlie ſum in ſecurity for ' which! the borrower wn the 


ths awn ac- 


cording as he robe, he is not, in that Cafe, — bswey Rs 2 fum either 
e larger or ſmaller than what is ſo ſpecified ;—not for a larger ſum, be- 
os deb . cauſe the intention of the lender is, that the robe ſfrall be pawyned for 
Wehen gebt which may be eaſily difctarged, an intention whieh is oh 
defeated in the caſe of pawning it für a large ſum ner for a mA 


N ven the view of bow perk werds 8 Houſe" bf ww ons fi 
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ehe i uete the prwnes, being Aready PP + lg IPA . obtains te 
owner's conſent to malte uſe of it. For the elücidation of what is here advanced it is pro- 
per to remark, that a pledge may either be niger to the pawnee, given in truſt to an 
Adil, or retained i in the hands Li owner [the par ond to account 
þ 4 it if neceffiry. * uw the | Man in bility, 

obtaining 


Car IV. | EI A W. Ns. 
obtaining from the pawner-that ſum which he would receive Fatih 


pawnee in-conſideration-of the tm value ef the pledge. The ſame BY 
rule alſo holds where the lender ſpecifies either the Partieular pecies 
of debt, the perſon who is to receive the pawn, or the city in When 
the contract is to be concluded j ſuch reſtrictions being ſeverally at- 
tended with particular advantage; for the payment of ſame debts is 


more eaſily effected than of otliers, andl it is alſo more convenient to 


make payment in ſome cities than in others, and ſo likewiſe it is uf ad- 


vantage to particularize1 the perſons, as ſome men are juſt and cateful, 
whilft others are not ſo. If, therefore, in any of theſe caſes, tlie 
borrower act contrary to the directions af the lender, he becomes re- 
ſponſible for the value of the article in caſe of loſs; and when this 
happens, the lender has it in his option either to take a compenſation 
from the borrower, (in which caſe, the contract of pawn ſubſiſts en- 


tirely between the borrower and the pawnee, ſince the former, by - 
paying a compenſation for the pledge, becomes ſole proprietor of it,) 
or from the pawnee, who will take an indemnification from, the 


and if he 
tranſgreſs, is 
reſponſible 
for the value 


in caſe of loſs; 


pawner, and. likewiſe receive payment of his debt, as has been before 


explained in the caſes of claims laid to pledges. If, on the contrary, 
the borrower conform to the directions of the lender, by pawning the 


robe for the exact ſum to which he was reſtricted, and the value of the 1 
robe be equal to, or greater that the amount of the debt, the pawnee 
is held, in caſe of its loſs, to h ve; received payment of his debt, and Pte 


the proprietor of the robe Ya FR, the pawner the amount of the 
debt, being the ſum which the borrower. had cleared by means of his 


property; — (and it is on this account that the borrower muſt pay the 


amount of the debt, — not becauſe he was ſeized of the robe, as that 
was in virtue of a free loan from the'\proprietor.)—ln the ſame 1 man- 


ner i, when the pawner had conformed to the direction of the lender, . 


the robe be in any degree depreciated, the pawnee forfeits a propor- it "2 


tionate part of his claim, and a like ſum is due from the borrower. to 
the lender, 'becauſe of ſo much- having been retrenched from his debt. 


il the valoeof the robe be ſhort of the amount of the debt, and it be ; 


Toft 
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w ** 


757 7s 7 bos vm 


lost in pawn, a ſum equivalent ai its value is retrenched from che 
claim, and the remainder of the debt is due from the pay ner, a8 no 

he diſcharge of debt is effected beyond the amount of the value of the 
robe; and the pawner is, moreover, indebted to the lender for the 5 
ate of tile W, OS 8 by! means of it made payment of as much of 

- his debt. If, alſo, the value of the robe be adequate to "the a amount 

of the debt, and the proprietor be deſirous of redeeming his property, 

on the part of the pawner, by paying the amount, the pawnee.is not 
in" that aſe allowed to object to the reſtoring of it; becauſe the robe 


- 44-15-64, eitie tlie property of th lender, he does not, conſequently, by re- 
4 bs L | 5 f 7 ; f : de 
dim; (Whence he'is entitled to take from the pawner ſthe borrower] 


ing it, officiouſly intermeddle'i in an affair which does not concern 


the ſum which be pays towards the redemption of the pawn ;). and 
the Kazer muſt therefore compel the pawnee to ſurrender the robe. It 
is otherwiſe where an unconcerned perſon Pays. the debt of the 
| pa wnet; for as, by endeayouring to redeem a thing which is not h his 
own propert v. he interferes in a buſineſs which does not relate to him, 
the 3 is not therefore 1 apr to ſutrender the 2 to 
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but abt M 1 the borrowed article be loſt i in the hands of wo borrower; either 
be loſt before 


pawn, or after prior to his having paw ned! it, or poſterior to his having redeemed, it, 


bee he is not ref ſponſible ; for Here he has not accompliſhed, any diſcharge 


by means of the value, which 9. we have OR in 1 above caſe) 
1 TY fole cauſe of e 


8 1 155 22 4 
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on diſputes 4 Le. a Home, ariſe bet W . oe 200 . the loſs of ; 
GO] the pledge, the lender. aſſerting that it had been loſt whilſt in the 


pledge, the hands of the pawnee, and the borrower on the other hand maintain- 


depoſition of 


the borrowe? ing that it was loſt in his own. poſſeſſion, either before he had pawned 


Comes it or after he had redeemed it, the declaration of the, borrowery,.upon 
io the perſon oath, muſt be credited, becauſe he ; is, in this als ——_ 


C 4a ——_ 
Ly 


h.. Ba'wi'n' 8: 


he denies MPT Wo the debt by means of the ert property.—If, is 

er it was 
on the contraty, they diſagree concernin 8 the amount of the debt to le, and has; 
which the lender had reſtricted the pawning of the robe, the declara- d dg 
tion of the lender is credited; for as his depoſition would. be credited to the reſtrie+ | 
if he were to deny the loan itſelf, it follows that where he merely be 
denies a Wy of the loan i it is credited a Veen U 
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Ir ; the borrower of this 77 pawh it on che faith of a promiſe,—' A, perſon re re | 
og. 2 


that is, on a perſon promiſing to lend him a certain ſum of, money, | borrowed ar- 
and that perſon accept the pledge, and make the promiſe accordingly, ticleinpledg 

and the pledge (which is ſuppoſed | to be equal to the amount af the of a promiſe, 
debt) be "loſt before the pawnee had fulfilled his en gagement, he [the A | 
pawnee] | is in that caſe reſponſible for the ſum ſo promiſed, a8 pro-! ts — 
miſe is held to be the ſame as a real debt and the lender is en- pays the lame 
titled to receive | from the e the ſum which he Ne from che 1 
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% e 2 a6 
Ix a l lend his fake to e that Fo — V benen {bibs and Thelenderof 
the borrower pawn him accordingly, and the lender afterwards emians! e, 
cipate him, he is accordingly free; for the owner's Property 1 „ 
is not deſtroyed by the circumſtance of his being pawned, And in- 2 
this caſe the pawnee may either receive payment of bis debt from the N 
pawner, (who is ſtill indebted to him,) or he may take from the torthoplodges 
lender the value of the ſlave by way. of compenſation, as the right 
which he had in the worth of the flave was deſtroyed by the lender ö 
emancipating him; —and having thus received the value, he may re- 
tain it in pawn until ſuch time as he obtain payment of his debt, von 2 
which he muſt reſtore the ſaid value to che owner. t We 
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Iv: 4 Sp tone 2 flave or a Leatt with te top awn it, and ont rh 
having firſt employed the {hive in ſervice, ot rode 1 upon the camel, be 


the ar- 


then pawn it in ! of a debt adequate to its value, and having 5. ticle le (before, 
Vox. IV. 3 | | 4 Kk dee. afterwards 


or after 


$ 

a 

e 
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emption) afterwards diſcharged the debt, the pledge be comptetely ſtroyed in 

55 hence the hands of the pawnee before reſtoration, in that caſe the pawner is 
. not reſponfible; for when he concluded the paw n he becaine exempt 
ible in eas of from reſponſibility, notwithſtanding he had previouthy. enjoyed the 
e uſufruct; ſince although he at firſt tranfgreſſed, yet he afterwards re- 

tracted, and acted in conformity with the intention of the lender. In 

the ſame manner, if the pawner, after having redeemed the pledge, 
emhploy it in ſervice, without oceaſioning any detriment to it, and it 
be afterwards deſtroyeil by ſome unforſeen contingency, he is not re- 


ſponſible; becauſe the term of the loan having expired upon the re- 

demption of the pawn, he is no longer a  berrawer, but becomes from 
+. that period a truſtee; and although, in taking the ſervice of the pawn, 
„ ba was guilty of a tranſgreſſion, yet as he afterwards retracted and 
Wy cConformed to the intention of the lender; he becomes thenceforth free 
: from all reſponſibility... It is © otherwiſe in the caſe of a perſon who 
| has borrowed any thing not with an intent to pawn it; for his.ſeizin, 
'q being « derived merely from the loan, is not therefore the ſame as that 
ob the proprietor, to whom he is conſequently. bound to reſtore the 
e thing which he borrowed. In the caſe, on the contrary, of a loan 
m_ with intent to pawn, when the thing i is pawned the object of the 
lender i is obtained; for his view is to have recourſe to the borrower ; 

that is to ſay, that when the pawn is deſtroyed in the poſſeſſion of 
„ the pawnee, and a diſcharge of debt thereby proved, he may take 
from the borrower a ſum adequate to what he is held to have diſ. 
charged by the loſs of the. pawn: wherefore if it be deſtroyed in the 
hands of the baren, 3 a trauſgreſion o on his e oY is not 


reſpon{ible 


A pawner | Is the pawner 1 kill the flave whom 2 ba Mledged, bei is 1 lle 

| eons 6 for the value; becauſe by the murder of the ſlave he deſtroys the right 
of the pawnee, which is ſacred and inviolable; and a right of this na- 

— ture, attaching. to the property of any perſon, renders him [the pro- 
BY Eee the ſame as a ſtranger with —— to reſponſibility; like the 
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conne won of the right of the heirs ub de property ol a dying per- 
ſon, which prevents the effect of his gratuitous abs i in any thing be- 
yond the third of his eſtate; or like the /connexion/ of the right af a 
legatee with the legacy to him, Which, if the taſtator's , 

heirs ſhould deſtroy the article ee e een e, in Macy . F 
them nen e nn 28 4 rn ee e eee i 
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47 the ee" commit any RO vpen the Heger, *, 4 gen b and foin peo 
remitted from his debt equivalent to the atonement” for ih offence; 2 Xx 
becauſe the JubPance of the pledge belongs to the Proprietor [tie may do to it, 
pawner ;]- and as the pawnee has tranſgreſſed upon it in this in- | 
ſtance, be! 18 conſequently cs 06 to the kg gag for having 
10 _ A | | ay 3 * 1 | Ep 7 8 
Ir A edge dave be ilty of an offene ner inabl, 
in perfon or property, ſuch offence is. of no account, —that WW dr 8 *. 
is not attended with any effect; — and in this our doors Have been pas kane ta 
unanimous; for as the offence 1 is here comm itted by the prope perey on cr joan 
the Proprietor, the cognizance of it would tend to no advantage. "(By baer pawner is of 
the offences here alluded to is to be underſtood merely 500 as induce OO 


4 not f. uch as occaſion retaliation * f 
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Ir a pledged thre be guilty of an | olface . the tie of 7 nor ſuch of- 
fence com- 
pawnee, this like wi iſe (in the opinion of Hancefa) is of no account. — 


1 The two diſciples have judged otherwiſe. —The argument. adduced ced by mo the bes 
them is that as, in this caſe, the affence does. not affect the x pro ri- fawn. 

etor, an advantage may be derived from a cognizance of 1 it, ber che DS 
flave may be made over [tp the pawnee] i in reparation of the injury. — — 
The offence is therefore of account in this inſtance; ; and ſuch (accord: eee 
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nor upon his 


"Property, pro- 
71 ed his va- 
lue do not 
exceed the 
debt for 
which he 
ſtands 
pledged: 
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concur in diſſolving the contra of pawn, and the pawner eher de- 
liver the ſlave, or pay a ſum to the pawnee in atonement for the of. 
fence, the obligation of debt is void &: — but if the paw / nee ſhould figs | 
nity that 15 he does not deſire any compenſation for the offence,” the 
ſlave remains in pawn as before. The argument of Heneefa is, that 
no advantage can poſſibly reſult from taking cognizance of the offence 
in queſtion ; for if cognizance of it be taken on account of the 
. pawnee, it is then incumbent on him to extricate the ſlave from the 
guilt in which he is involved +; wherefore he muſt firſt pay the ex- 
piatory ſum, and then n recerve en, in which chere 1s evidently; no 
_ advantage. 4 4 ob HOGS Mp 5 e eee 


Ir a lelehd ſlave commit an \ offence upon the property of the | 
pawnee, ſuch offence i is of no account, according to all our doctors, 
provided the value of the ſlave be adequate to the amount of the debt; 
for here no advantage can reſult from taking cognizance of the offence; 
as the remedy applicable in this caſe is an appropriation of the ſlave to 
the pawnee, in compenſation for the injury he had ſuſtained, Na re- 
medy which cannot here be effected, as the ſlave is not made over in 
atonement for the offence, but is d, and a compenſation for the i in- 
jury he has done to the property of the pawnee diſcharged from the 
purchaſe money ;—and as the ſum appropriated to the diſcharge of the 
compenſation is deducted from the debt, there is finally no advantage 
in taking account of the offence in this inſtance. If, on the contrary, 
the ke of the ſlave” exceed the amount of the debt, there are two 
opinions recorded from Haneefs upon the caſe.—One is, that the of. 


"fence may be redrefled in the proportion in which the value [of the 


Have] exceeds the 229 8 a Ke rom þ a truſt with he pred to 19 4 3 
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* Becauſe the ſlave be appears to have ben. cc 191 in 1 4 of the meu ” 2 cir- 
cumſtance which liquidates his debt. . : 


4 Becauſe he is poſſeſſed of the ſlave ina a way o which induce reſponſibility. 


ak | 
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exceſs, and ha injury in ibn caſe being ſimilar 10 that commit 
a ſlave in depoſit on the property of the truſtee. The other i, that e 
the offence cannot be redreſſed at all; for as the effect of the contract 

of pawn (namely, the detention of the dave on account of debt) ap- 

plies to the exceſs as well as to any other part of the pledge, it may , | 
therefore be 14 Woke Kip. is a en of reſponſibility in toto. 


rn ivbr'og? 
1670 bg. 
Ir in eee by a ge w on the fo of the but his of. 


ſſence againſt 


pawner or pawnee, it is cognizable; for, as the right of property of a . the fon of he 
father is, in reality, diſtin& and ſeparate from that of his ſon,” the, ORE 


3 
crime is therefore the ſame as if committed upon a ee 901700 


* 6 


rity for a debt of the fare amount, , payable at ſome future pace, 400 be 1 


a fall in his price „ 400 a plac er kill the fave, and ray a com- ker; 0 
penſation of one hundred dirms, (being the value he at. that time fed e 


; compenſation . 
bears,) and the time of payment arrive, the pawnee muſt i in this ; cafe, f he recovers. 


keep poſſeſſion of the hundred dirms aforeſaid in lieu of his debt, and 4 Kehpiey: 5 
has no further claim whatever upon the pawner.— This 18 founded 
upon an eſtabliſhed rule, that no regard is paid to any depreciation of 

a pledge from a' fall in the price, regard being had ſolely to the value | 

it bore at the time of the contract of pawn ;—whence it is that (as is 

here mentioned) a diminution of the value of a pledge from a fall in 

the price does not occaſion a remiſſion of the debt, according to. our '# 
doctors: contrary to the opinion of Zifer, who contends that, upon 
the pledge ſuſtaining any loſs with reſpect to its worth, it may be ſaid 
to ſuſtain a loſs with reſpect to the ſubſtance alſo. The argument of 
our doors is, that a fall in the price ariſes merely from a decreaſe of 


delire 1 in men 1 towards the article,—a circumſtance to which no 11 


£ : * » N & * 9 5 » F * 
N. 1 3 7 bel : + Þ F. n W434 * 3 * 33 $1 SF WF "Py #4] 4 4 
; . I þ 4 j 


. 


3 


o 


„ 6 1 8 | ; | 1 p 4 105 ! "Ex 5 4; Pogy 17 Far 770 $ 4: 
* That M's from 1 fa (for WOT in the current or market price of flavess - 
Ty | * F * 7 | 1377 . | | ; 5 


4 © . "i 1 bv "hs 
N l : 
* b i} 
' 3 X 
* 
0 F : | : 
* I N 
# 8 of 


* 


TP 


254 


Þ A WN 'v „ Boo Xa. 
18 paid in the caſe of ſale, (whence the purchaſer has lo option in 


'conſequence of any caſual fall in the market, but owes. the Whole 
price agreed for,) nor in the caſe of yr pation," (hene an uſurper, 


upon reſtoring the articte he has uſurped, is not: reſponſible for any 
depreciation it may have ſuſtained in the interim of uſurpation from a 


fall in the price.) As, therefore, no part of the debt is retnitted in 


conſequence of a fall in the price, the ſlave continues in pledge op- 
poſed to the whole of the debt —and upon any perſon Killing him, 
he pays the value which he [the ſlave] then bears, namely, one 


hundred dirms; (for, in exacting compenſation, regard muſt be paid to 


the value at the time of the deſtruction taking place 3) — and the 
pawnee takes the hundred dirms, as being a compenſation for the 
worth of the pledge with reſpect to the owner of it. But, after this, 
the pawnee has no further claim on the pawner; becauſe, the ſeizin of 
the pawnee ſtands as a ſeizin of payment from the time of his obtain - 


ing g poſſeſſion of the pledge, which payment is confirmed ; in the event 
55 = the loſs of the pledge whilſt in his poſſeſſion. The value of the 
ſlave, moreover, at the beginning was one thouſand dirms, and upon 
f his being deſtroyed i in the hands of the pawnee, he [the pawnee] i 4s 


accounted to have received payment of his whole debt | in virtue of hi 


original ſeizin. : But fince, in. conſequence o of his having received one 
hundred dirms, it is impoffible that he can alſo be thus accounted to 
obtain payment of one thouſand Arnis (the original valuę of the flays) 


without indueing uſury, the matter is therefoge ſettled thus, —that he 
received theſe hundred dirms as part payment of his debt af one thou- 
ſand Arms, and that there fill remain Nine hundred dirms annexed 1 to 


the ſubſtance of the pledge; and that, upon the pledge being deſtroyed I 
in his poſſeſſion, he is in conſequence of wch deſtruction accounted to 
receive payment of nine hundred dirms... It is, otherwiſe where, the 


ſlave dies a natural death in the hands of the Ppawenee; for as, in that 
caſe, there can be no imputation of uſury, he is therefore held to have 


received een of the e of the debt i in chat inſtance. * 


* 


PAWN VV 
en eftiimtel © cs Wige dirms in a b but if (after 


rity of : debtof'the lame amount, and tho value of the five be after- ora ; yp" _— 
wards lowerett to one hundred dimm by a fall in the pricey and the it by defireof PE 


the pawnee 


paw nee be authorized by the pawner to ſell the ſlave, and accordingly for payment 

{ell him for one hundred ur, and take poſſeſſion of the price to- of is chm, 

wards the diſcharge of his debt, he is ſtill entitled to receive from wi bud | 43 

the pawnee the remaining nine hundred dirmt; for as the pawnee fold . 
he pledge at the inſtance of the pawner, it is in effect the ſame as ß 
the pawner had taken it back and ſold it himſelf, in which cafe the 
agreement would be diſſolved, and the debt would continue in foree, 
except in regard 09) . _ which the way has wald 
here leni t e r ell Air le CH 


Ir a date pawn. ee aden af one [heads "en e 4 Theppner , ] 
debt of the ſame amount, and aſteiwards a ſlaue valued at one hundred 7 r N il 
dirms kill the flave in pawn,” and having been given in compedſation yy 1 4 
for his blood, be detained in pawn in lieu of him, the *pawner is in pamee n 
that caſe compellable to redeem him by the payment of the whole of for has _ 
the debt, namely, one thouſand: dns. This is. the opinion” ef Ef int 13 
neefa and Aboo Yooſa of Mohammed maintains that the pawner is in this payment „ 
caſe at liberty either to redeem the pledge by diſchargin g'the whole of e 
the debt, or to transfer the property of it to the pawnee as a commu- 

tation 2 iffer, on the other hand, contends that the ſlave who per- 
petrated the murder is to remain in pawn in ſecurity of one hundred 
dirms; and that the remaining ſum of nine hundred dirms is accounted 
to be diſcharged; becauſe (as he argues) the ſeizin of the pawner in 
virtue of the contract is a ſeizin of payment, Which is fulfilled in 
this caſe by the deſttuction of the pledge: but as the pledge has leſt 
bebind ĩt a return or conſideration, equivalent to the tenth part of ti? 
debt, ſuch part is therefore ſtill, due, and the ſlaye is detained. in pawn 
in ſecurity thereof. The argument of our doctors is, that in this caſe 
no part of the debt is remitted; becauſe the ſecond flave is a ſubſtitute: 
tor the firſt, — to . Bua, (that is, in regard ko 
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pawnee ; 


The fines in- 
curred by a 
pledged ſlave 
muſt be de- 
frayed by the 


8 


- appearance and as, in caſe of the eee of the forft ſlave, if the 


debt (as we have before ſhewn) would be on that account annulled.— 


one originally pledged. Mohammed has indec 
may nevertheleſs refuſe to redeem the pledge; for when a chat 
diminution of value took place im the pan whilſt in the poſſeſſion of 


flave who committed the murder in lieu of the one he purchaſed, of to 
annul the contract [of fale.] To this, however, the two Elders re- 
ly, that upon the ſecond ſlave being, with regard to appearance, ſub- 
ſtituted for the firſt, it may be ſaid that no change takes place in the 
ũdentity of the ſlave; and as the ſubſtance of a pawn is a ruſt in the 


over, the transfer of a pledge in commutation of the debt to which it 
ſtood oppoſed was a common practice in times of 1 ignorance, but 
has ſince been proſcribed by the LAW. It is otherwiſe with reſpect to 
the caſe of ſale adduced as a parallel by Mohammed; for there the buyer 

| has the option of annulling the contract of ey: ; 10 the men of 


rendered pure; and the ſtains of guilt being thus effaced, his [the | 


PAWNS Boer XIVm 


value were to be diminiſhed by a fall in the price, ſtill no part of the 


ſo neither is any part annulled when another ſlave is ſubſtituted for the 
deed ſaid that the pawner 


the pawnee, (which is a cauſe of reſponſibility, ) the pawner became 
empowered to object to the redemption of it; in the ſame manner a 
where a ſlave kills a purchaſed ſlave antecedent to the delivery of him, 

—in which caſe the purchaſer has jt at his option either to accept the 


hands of the pawnee, it follows that the pawner cannot render it the | 
property of the pawnee unleſs he ſhould conſent thereunto.—More- 


aa! 1s een * the L Aw. 


* a pledged live 0 a petit by widens; the fine of blood | 
is in that caſe chargeable to the pawnee, who muſt defray it accord- 
ingly: — nor is he at liberty to commute. the ſlave for it, as he has not 
the power of transferring. the property of him to any perſon. - If, 
therefore, the pawnee aifchaine the whole fine; the ſlave is thereby 


pawnee 's) claim of debt ſubſiſts as before: but he is not entitled to 


make any demand | on the pawner on account of the yu Wien he 
paid 


9 ; : | R Bp 9 
. ; e 


con Won 


3 (# cum ande mich _ 5 
lyse) the ato ** tor it there eee Hr o: d - 
ever, the pawnee object to the payment of the penalty | thegawinies: NE” 

muſt in that caſe be ordered . n the fine, or to make over th par 


the mann 


* 


* 
EN in ng vidation 
N of his debt. 


the ſlave in. en of 1, 1 If «he pawner adopt. the latter — we, 


debt to ee tel diſebarg d. : 
CUFF by an oſfenee col 0 d by , 
in thn 9 ele. Waben, a8 it wete, 
If, alſo, he ade | 
his debts ext 
pay 8 eee I pris er, therefore; * ö 
ing ſuch atanement, he, as it were, retrieyesthe flare and, is gonſer 
quently entitled to payment from for ä 
debt is held to beannulled:» 1. is latherwiſe here a perſon 8 | 
ſare girl Who bears a child whilſt in the poſteſſion of tho-pwnes.; 75 
for if that child ſheuld either kill a man, ar tceſpaſt upon any perſo 
property, it is ncumbent on the pawiner,in the firſt inſtance to n 5 
over the child in expiation for dbe murder or in compenſatian ft 
the damage he may; hays occaſſoned; as the child is not a ſubject:of 
reſponſibility with the, pax nee,, If, therefore, the child be, Benin 
leu of the Neal or prop an. th m the contract of pawn, 
2d lebten ot nt med ug E U h lg 0 ell fn | 
— ets vein ina cord td le for his copdutk./ ! | 
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ct to the 
ebts incur- 
rol by a 
pledged ſlave 
deſtroyingthe 
property of a 


ranger. 


the contrary, he prefer the former alternative, and (declining to pay 
the debt himſelf Y ſell the ſlave towards the diſcharge of it, in that 


4 atonement, the child in chat caſe remains in ee _ _ ae r 


EE 
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ber u an dedeckel Kas tte piled de- a manner a, 
where it dies a natural death: or if, on the other hand, he pay the 
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or greater amount than his value, and the pawnee diſcharge the debt 


thus incurred by the {lave, his claim upon the pawner holds goods 
before, in the ſame manner as where he pays a pecuniary atone 

for any offence committed: by the ſlave. ' In caſe, however, of his ob- 
jecting to ſuch payment, the paw ner is then required either to ſell the 
ſlave towards diſcharging of the debt, or to pay it hir ſelf. If he 
adopt tlie Jatter alternative, the claim of the pawnee is cancelled, 1 in 
the ſame manner as explained in the example of afonements. If, on 


cafe the perſon who ſuſtained the injury muſt firſt take what is due to 


bie from the price, (bis claim having preference to that of the 


pawnee,) and then, if any thing” remain, enquiry muſt be made 


whether the claim of the proprietor of the goods was greater, equal 
to, or Jeſs than that of the pawnee?—IF it be either guad to, or 
_ greater than the claim of the pawnee, the reſidue of the price is ap- 


propriated to the pa: ner, and the debt of the pawnee is held to be an- 


nulled; for upon the ſlave being ſold towards the diſcharge of a debt 


attaching to him in conſequence of an offence committed whilſt in the | 
poſſeſſion of the Pawnee,” the caſe becomes in effect the ſame as if he 
had been deſtroyed in the pawnee's poſſeſſion. If, on the con- 
trary, the'claim of the proprietor be leſs than that of the pawnee, the 


claim of the pawnee is in that caſe annulled only i in proportion to the 


ſum diſburſed to the proprietor; and the remainder is detained in 


pawn in lieu of the ſlave; - wherefore, if the pawnee's debt be at that 
time due, he may then take this ſum as a ſatisfaction for it; but if tbe 
term of payment ſhould not have arrived, he muſt retain it in his 
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hands until his debt become payable. If, on the other hand, it ſhould wh 
ſo happen that the price of the ſlaye does not altogether ſuffice to- 
wards the diſcharge of the proprietor's debt, he [the proprietor} may . 
in that caſe take the whole of the price, but. without making T f | 
mand on any perſon for the remainder, until ſuch time as the llave , | 
may have become free; for his right relates to the ſlave; and as the 
| fave has been ſold towards making ſatisfaction for it, his claim there · 
fore to whatever part of the right may not have been thus diſcharged, 
is ſuſpended until the ſlave obtain his freedom, when it may be 
again urged; and if the ſlave, after obtaining his freedom, ſhould 
thus diſcharge the remainder, he is not then entitled to elaim a reim - 


burſement from any perſon, as the ie ba avenge was ns n 
him on account ae. act. cr eee e 


Ir a 8 pawn a dave 56 at ⁰ thouſand PROS in u eigity 1 the zee 
of a debt of one thouſand, and the ſlave commit an offence, i in that caſe 5 = 
the pawner and pawnee muſt both be ordered to pay the atonement *; 3 


for a moiety only of the ſlave is inſured with the pawnee, the other We 14 
moiety being with him as a 2ſt; and accordingly the atonement for 2 ca * 
the inſured moiety is chargeable to him, and that of the other moiety an 
to the pawnee. If, therefore, the pawner incline to give the ſlave 3 = 15 
a compoſition for the offence, and the pawnee aſſent thereto, his N the 
pawnee's] debt is extinguiſhed. If, on the contrary, the parties diſ - 

agree, (one of them inclining to. give the ſlave in compoſition, and = 
the other wiſhing to diſcharge the atonement,) the declaration is iin 
that caſe accepted of the party who prefers paying the atonement, 5 
whether it be the pawner or pa nee; for if the pawnee pay the atone- 
ment, ſtill the right of the pawner is not annulled; whereas the 


pawner, in commuting the fare for the penalty, would "Og the 


This PETER mean that 1 is to pay the atonement, (for that would be to pay "Job 
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5 right of the pawnee. If the pawnre pay the atonement, a part of the 


payment, in proportion to the part [of the ſlave] he held in ruft, is 
confidered as gratuitous, (for this reaſon, that if he had not choſen to 


pay it, the matter would have reſted upon the Pawner,) and ſuch 


being the caſe, he has no claim upon the pawner for an indemnifica- 


tion.—If, on the contrary, the pawnee refuſe to pay the atonement, 
and the pawner diſcharge the whole, a moiety of it is in that caſe 


| placed to the account of the pawnee; — (that is to ſay, is deducted 


from his claim ;) for as, in all caſes where pledged ſlaves commit a 
crime, the debt of the pawnee is held to be extinguiſhed upon the 
pawner either making over the ſlave, or pay ing the eee it fol- 


lows that the pawner, in paying the atonement, does not act grath- 


ztouſly. As, therefore, a moiety of the atonement is due from the 
pawnee, if ſuch moiety be equal to, or greater than his claim, the 


whole of his debt is extinguiſhed ; or, if it be 4%, a proportionate 
part; whilſt the ſlave is detained 1 in n in andy of the part re 
ning due. | 


| The executor 
of x deceaſed 
wner ma 

Fu the 8 
pledge, and 
diſcharge the 
debt, with the 
pawnee's 


conſent, 
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An executor 
cannot pawn 
effects of the 
de funct to 
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15 a pawner 8 his executor is Gro er to fa WE: mY I 
and diſcharge the debt, provided he obtain the conſent of the pawnee; 


for as the executor repreſents the pawner, he has conſequently the 


fame power and privilege as had appertained to him during his life- 
time. But if a pawner die without leaving an executor, ' it then 


belongs to the Kizee to appoint a perſon to act in that capacity; as it 


is his duty to conſerve the rights of thoſe who are themſelves inca- 
pable of maintaining them; which purpoſe is fulfilled in the appoint- 


ment of an executor, who may diſcharge the debts of the deceaſed, 


and receive {i e of his claims . others. e ne 


iy * 


Ir an executor pawn part of the effects of the defunct to one 
of his creditors, it is illegal, and the other creditors may compel 
bim to revoke the pawn;—for an executor, not having the power 
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of paying ſubs of the creditors; and of stieg others, cannot any particu- | 
therefore give pledges to ſome and not to others; as a pledge is held e 
to be the ſame, in effect, with an actual payment. If, therefore, 

the executor ſhould, in the mean time, diſeharge the claims of the 

other creditors, the pawn which he before made is valid, ſince in 

ſatisfying them he removes the bar to its legality. But if the de- * £ 
fun& ſhould leaye only one debt againſt him, in that caſe the execu- _ 

tor is juſtified 1 in pawining part pf t the effects in ſecurity of it; for, 
ſince he has a power of giving part of the effects in payment of 
the debts of the deceaſed, he may conſequently depoſit part of them 
in pledge; aud if, afterwards, he ſell the pledge as a means of 
diſcharging the debt, it is lawful, becauſe the fale of the effects 
of the defunct with a purpoſe to pay off his debts being lawful N 
when they are not / paywned, 3 it is conſequently | ſo likewiſe | hore they os Shs, 
are PO. 5 | 
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Ir . a pawn. in ſecurity. of a debt due to the de- He ma 76 
funct, it is lawful; | becauſe the ſeizin of a Pawn. is the ſame as a re- 1 
ceipt of payment; and it is the duty of an executor to receive payment for debts £7 


ng to the 
of the debts of the deceaſed. (A more particular explanation of the Tu. 


powers of an executors With reſ ad hs MY Mt ſhall 1 ee in 38 ts wb vba ; 
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| Grape- Juice 
ſill remains 
in pawn after 
having be- 
come wine, - 
and then vi- 
wegar « 
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Ir a perſon pawn, in . of a debt of i ten a drm, a quantity 
of the juice of grapes of the ſame yalue, which afterwards becomes 
wine 3 and then vinegar, and the value of the vinegar be alſo ten 
dirms, it in that caſe remains in pawn for the debt of ten dirmu; be- 
cauſe whatever is fit to be eld is likewiſe. fit to be pawned, ſince 
worth is requiſite to the fitneſs in the one inſtance as well as in the 
other; and wine, although not at f/ qualified for ſale, does yet poſ- 
ſeſs that fitneſs ultimately; — hence it is that if a perſon purchaſe 
the juice of grapes, and it become wine prior to his taking poſſeſſion, 
ſtill the compact of the ſale is not diſſolved; but the purchaſer has, in 


ſuch caſe, the option of either adhering to, or receding from the bar- 


gain; as the goods which he e ee An N ae. 


x een as it were . 


A pledge de- 


ſtroyed in part 


is ſtill retain- 


ed in pawn 

with reſpect 
to the re- 

mainder. 
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Ir a -goat,. efticiatid at ten \ dirms, wie been N for a debt 
of che fame amount, ſhould afterwards die, and its ſkin be preſerved 
ſo as to bear a value of one dirm, it. is detained in pawn in ſecurity of 
a like part of the debt; for as a contract of pawn is completed and 
perfected by the deſtruction of the pledge, (lince the object of it, 


: namely, a payment of debt, 18 then obtained ) it follows that where 


a part of the pawn remains, the contract continues in force in propor- 
tion to that part. It is otherwiſe where a goat, having been ſold, 
dies before the purchaſer takes e and the ſkin is nn 


* By fermentation (For an ym of this ſee Prohibited Lig) 


for 


ce u. 3 W N 


for in that 1 the Sante N wech void OT is to 0 fy, it | 


does not ſubſiſt even in regard to the tin ; - becauſe fale is rendered 
void, and entirely done away, by a deſtruction of the goods before the 


delivery of them to the purchaſer; and ſuch: bein 0 the caſe, ; it t cannot aim N 


167 
. 


(in this ee revert Oy 5 to the On f 
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Every 5 ebies of increals Getting font a' 1 after the execu- 
tion of the Ln; (ſuch as milt, fruits, wool, or progeny,)- belon 8 
to the pawner, as being the offspring of His property but they are, 
nevertheleſs, detained with the origmal in pawn; for branches are 
dependant on the ſtock; and the contract of pawn, being of a binding 


Any PERS 


accruing 
from the 
pledge is de- 
tained in 


pawn along | 


with 1 it. 


nature, extends over all its branches. If, however, this offspring Mm 
deſtroyed in the pawnee's hands, he is not reſponſible: for it; becauſe 


no part of the ſum oppoſed to the original is oppoſed to the offspring, 
as that was not originally included in the contract, ſince the propoſal 
and acoeptance which form the contract did not relate to, or compre- 
hend it. If, on the contrary, the original be deſtroyed, and the off- 
ſpring remain whole, it is incumbent on the pawner to'redeem the 
fame, by paying its proportionate value; that is to ſay, the debt muſt 


time of concluding the bargain, and that which the offspring bears at 


upon the loſs of it, held to be annulled; but that of the offspring re- 


* e 


2 #*. 4 
\ * 
* K +..4 % 


„ 


ment of the cafe according to the rules of proportion. Suppoſe, therefore, the debt to be 


pawned in ſecurity of one hundred dirms.— Now, in order to know the proportions of 
pawn which the original and the offspring reſpectively bear to the whole debt, the latter 


both 


the time of redeeming it; and the proportion given to the original is, 


* As this is ſomewhat obſcure, it may be proper to render it more clear, by a ſtate- 


one hundred dirms, the original pledge valued at one hundred, and its offspring at fifty, — 
in that caſe the driginal and offspring, amounting to one hundred and fiſty dirms, are 


be divided proportionably to the value which the original bore at the 


mains due, and muſt be paid by the pawnee towards the redemption : 
of it“. % Mair ls * Sauen are fenterminted by this s rule, ſeveral of 


muſt firſt be multiplied” WI the original ; and the multiple . by the whole value of 
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| The pawnee, vi 


uſing the pro- 
duct from the 


pledge by 
permiſſion of 


the pawner, 
is not liable 


for any thing 
on that ac- 
count. 


F . 


which are et forth in the K Ar Meth and eee * 
e in the Jams Sagbee pg RAM] Nt 2 


* fo * 115 13, Hy * »y g 


Ir a 1 ha 8 del, A 3 Jakes = paw nee 70 all, 
giving him, at the on time, permiſſion to enjoy Whatever quantity 
he 2. milk, and the pawnee act accordingly, he is not liable to 
compenſate for. the milk. he may haye thus conſumed, nor [lg | his claim, | 
on that account, 1 in any meaſure. diminiſhed, ſince he uſed, the.r nilk 
at, the inſtance of the pawner. If, therefore, the goat ie 20 
deemed i in the. hands, of the pawace,, the, debt owing. to. him muſt 


divided into two parts, proportionate to the value of, the: goat. = 


the milk; and that part oppoſed to the goat, is cancelled z, whilſt 


| other et 1 to the milk, remains due from the Mane 


CORNER e it by his a the caſe is he: Snot py ib che 


ba ner had himſelf taken and deſtroyed, it. The payynee, there- 


The 1 


may be aug- 


| mented, but 
not the debt. 


| the contract. 


fore, is not anſwerable for the milk: but [if the goat die] his claim 
ſtill exiſts 1 with reſpect to that proportion which correſponds with it. 
The ſame rule alſo obtains. with regard to the offspring o of a 7 
Which a pay nee eats at the deſire of the pawner; and, in fine, 


* 4 * 


with reſpect to . increaſe accruing from a "Py. ne} 14 


; 155 116 | 

| 700% +) . FS 0 | 1 hd cp) 3mm, 
Tax augmentation of a pledge'i 18 lawful, in 16 of all our 

iris, as where, for inſtance, a perſon, having pay ned a ſlave for 

a debt of one thouſand dirms, afterwards gives the ſlave a garment to 


be detained likewiſe in Pawn in en of the ſame debt in which 


4 


4 \ * * 


Hiri 115 TH fi; Ci] 1 


” | both b ſoriginal 6” rig ad the BM KIN gives they AA of che original 1 ho 2 
which the ſame proceſs muſt as 1 with rags to > the ren 7 the caleu- 


eee ſtand thus: $4 eee of eee 1477 n 34 


150: 100: 100-664 the proportion of the original , 
1 50: 100: 0331 15 the proportion of the offering, · 


' cal 


. ; 
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caſe the addition ſo made to the original pledge is lawful, * the be: 


garment is included in the agreement; the caſe being, in ſhort, the 


ſame as if the ſlave and garment had been originally pawned together. 


On the other hand, the increaſe of a debt in ſecurity of which apawn 


has been taken is not lawful, (according to Hancefa and Mohammed) 
that is to day, the pledge oppoſed to à particular debt does not alſo 


ſtand oppoſed to any increaſe upon it. Ab Tooſaf holds that both | 


debts are liquidated, —The- addition to a pledge, as here ſtated, is 
termed Zerddit Kooſdee, or intentional increaſe* ; and the debt is to be 
between the value the original pledge bore at the time of pawning it, 


and that which the addition bears on the day of its delivery.—Hence 


if the value of the latter was then five hundred dirms, and that of the 


original pledge at the time of concluding the agreement one thouſand, 


and the amount of the debt likewiſe one thouſand, the debt is in that 


caſe divided into three ſhares, two of which are oppoſed to the original | 


pledge, and the remaining one to the increaſe; and according to this 


proportion they are reſpectively charged for, if loft or ee in tho ih 


* f © » 
- 
, 


enn 1 1 3 


Ir a perlen in 1 of a debt of one e 1 pan a 
female ſlave of the fame value, who afterwards brings forth a child 
likewiſe eſtimated at one thouſand dirms, and the pawner then in- 


_ creaſe the pledge by the addition of a ſlave alſo valued at one thouſand 5 


dirms, (ſaying to the pawnee, I have added this flave to the child 
of the pledge, ) the ſlave is in that caſe pawned with the child only. 


Caſe of in- 
creaſe to a 


pledged fe- 


male ſlave. 


v * 
* 


If, therefore, the child afterwards die, the ſlave i is no longer in pawn, | 


inſomuch that the pawner may reſume him from the pawnee without 
making him any return. If, alſo, the laue ſhould die, or be loſt, 


nothing is chargeable on that account to the pawnee.—lf, on the other 


hand, the mother ſhould die, the debt muſt in that caſe be divided 
between the rajue he bore at the time of copeluding the contract, , 


1 


* To dfinguiſh it thu actidental increaſe by breeding vegetation, be. 425 
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266 PULL Booe XL 
and that which the child bears on the day of redemption;—and ſince 

the flave was attached ſolely to the child, the ſhare of the ohild muſt 
therefore be propottionably divided between i and the ſlave, agree 
ably to their reſpective values, in order that if either of them should 
die he may be charged for accordingly. If, on the eontrary, the 
pawner attach the ſlave to the mother, (ſaying to the pawnee, 1 
% have placed him with Her in addition to the pledge, “) the debt 
muſt in that cafe be proportionably oppoſed to the mother and the 
ſlave, according to the value which they ſeverally bore at the time of 
ſeizin; and from the ſum oppoſed to the mother a proportionate part 
muſt be allotted to the child; for the pawner, in having placed the 
Dave with the mother, joined him (as it were) to the original matter 
of the agreement; whence the child is included in the e of 
the mother only. | 9 * 
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Caſe of = I a perſon pawn a flave valued at one. thouſand diem in fedurity 
pawner com of a debt of the ſame amount, and afterwards give the pawnee another 


mitting one 


dave in pawn. ſlave, likewiſe of the ſame value, to be detained in place of the former, 


1 in that caſe the firſt ſlave is conſidered as being in pawn until ſuch 
time as the pawnee reftore him to the pawner in the way of annulment, 
the ſecond flave being merely a depoſit in his hands until he be regu- 
larly rendered a ſubſtitute for the other; for the firſt ſlave was in- 


cluded in the reſponſibility of the pawnee only becauſe of his being 
poſſeſſed in ſecurity of debt; and as both the ſeizin and the debt ſtill 
exiſt, the ſlave therefore continues a ſubject of reſponſibility until the 
ſeizin be formally yoided; and ſuch being the caſe, the pawnee is not 
liable for the ſecond ſlave, as the parties intend one of them only to be 

a included 1 in the pawnee's reſponſibility ;—but upon the pawnee reſtor- 
ing the firſt ſlave to the pawners he becomes oo for the ſecond. 


bs e = 
Ls 
-——_ — _ 


The p pawnee, Ix the pawpse 1 the pawner of the debt, or beſtow i on him 
is not reſpon- . ] 


ſible for the in gift, and the pledge be afterwards deſtroyed in his [the pawnee's 


Pledge after PRE, be is not ee for it, according to our doctors, pro- 
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Cn. IV. PAWNS 


ceeding upo A faxourable conſtruction of the LAw nde to the in 
opinion of Zyfer. | Ihe reaſons for a favourable conſtruction of the p e 


LAw in this particular are twofold.—Fixsr, 2 pledge is inſured on *** 
two conditions; une, that it be actually poſſeſſed by the pawnes ; 
and another, that it be oppoſed to a debt either due or promiſed. Now 
compenſation. for a. pledge in the caſe of a debt then due, is made in 
this manner, — that if the pawn be loſt in the hands of the Pawnee, 
his debt is extinguiſhed, provided the value of the pledge be adequate 


to the amount of the debt; Whereas compenſation 1 in the caſe of a pro- 


med debt is made by conſtraining the pawnee, in caſe of the decay 
of the pledge in his hands, to make good to the pawner the ſum he 
had promiſed; and in a caſe where the pawnee acquits the pawner 


of the debt, or beftows it on him in gift, the ſecand oondition is want- 


as no debt exiſts in that inſtance either due or franiſed. | Sky | 
een one object of a, pawner in delivering the pledge to the 
pawnee is that, in caſe of its loſs, he may be abſolved from any 


further obligation: but where the pawnee acquits the pawner of the 


debt, and the pawn is aſterwards loſt in his hands, the deſire of the 


pawner being accompliſhed, the pawnee is not therefore liable for it; 
(unleſs, however, the pawnee, having remitted the debt, refuſe to 


reſtore the pawn, and prevent the pawner from reſuming it; for in that 


caſe, if the pledge be loſt, he is reſponſible for the value, fince by 1 


ſuch obſtruction he ws an uſurper, a he no longer poſſeſſes A 


power of obſtruction.) In the ſame manner, if a, woman take a 


pledge from her huſband in ſecurity of her ſtipulated, dower, and after- 
wards exempt him from the payment of it, or apoſtatize from the 
faith before conſummation, and the pledz e 
| bands, l is not Wee for e A the Hoyer t . e V3 Was 


remitted. 
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Wt quence exthiguifticd,; and it 1s incumbent on him to reſtore what he 


debt, he mo bad received to the perſon from whom he receiwed it, whether the 


he has re- pawner or any other; for the ſeizin of the pawnee'is equivalent to a 


ved, and 
e receipt of payment in caſe of the loſs of the pledge; and in the preſent 
ands 1qu1- 


dared; inſtance, upon the pledge being deſtroyed, the pawnee is accounted 


to have received payment from the time he was firſt ſeized of it; and 
as he is not entitled, after that, to a ſecond diſcharge, and the payment 
he had received as above then becomes ſuch in effect, it muſt there- 
fore be refunded. —In ſhort, the diſcharge of the pawnee's claim, 
whilſt he remains ſeized of the pawn, does not take place, but con- 
tinues ſuſpended until he deliver it to the pawner ; and ſuch being the 
caſe, the pawner is not therefore, during that time, held to be ac- 
Jute of the debt; — and upon the pledge being afterwards deſtroyed 
in the hands of the pawnee, his poſſeſſion of it under ſuch a circum- 
ſtance is, in effect, a receipt of payment, and the other payment re- 
ceived whilſt he was in poſſeſſion of the pledge is annulled and done 
away, for otherwiſe a repetition of diſcharge would be induced; for 
which reaſon he muſt refund the money he received in payment, —and 
alſo for this reaſon, that if he were e not to Se it the intent of 10 
eee would be Wan, 1 20 4 


i — 


and fo Hke- Ir a pawnee berchet ſome ſpecific article dud the b peer in lieu 


ee of his debt, or compound the debt with him for ſome ſpecific article; 
debt; and the pawn be afterwards loſt in his poſſeſſion, he is ſtill reſponſible, 
and may therefore be compelled to reſtore the article which he had 
either received in purchaſe or compoſition; ; for the ſeizin of that ar- 
ticle, in either caſe, is equivalent to an acceptance of payment; and 
conſequently, if he do not refund it, a double receipt of payment * 


induced, as mentioned 1 in the preceding example. 


or if the . lt pawner transfer the debt which he owes the pawnee upon 

bi vor bo another perſon, (ſuch as Zeyd, for inſtance,) who agrees to pay the 

Tengo) tan fame, and the pawnee, . allented to ſuch transfer, acquit the 
| pawner 
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| pawner of the ie; and the pledge be afterwards deſtroyed in the fer the debt 


pawnee's hands, the transfer is thereby rendered ineffectual, and the 9 


claim of the pawnee is annihilated; for although, in conſequence of 
the transfer, the transferrer ſ the pawner] be acquitted of any further 
concern in the matter, yet this acquittance is the ſame as an actual 
payment, inaſmuch as the ſum, the payment of which he had tranſ- 
ferred upon the other perſon, is ultimately diſburſed by him, he 
having ſo transferred it in conſequence of his having a claim upon the 
transferee for a like ſum, whence the payment is made from him in 
ect; —or, if that perſon was not indebted to him, ſtill the pawner 


* 


muſt afterwards repay whatever ſum he may have diſburſed in conſe- 


quence of the transfer, as in that caſe he acted : in the en of an 
agent on his behalf. 


Ira . perſon pawn any thing into the hands of another, and both 
parties afterwards concur in ſaying that no debt had ever ſubſiſted be- 
tween them, and the pledge be then deſtroyed in the hands of the 
pawnee, it is anſwered by the debt; in other words, the debt in ſecu- 
rity of which the thing had been pawned is extinguiſhed; — for there 
s {till a probability of the debt being eſtabliſhed the parties at ſome 
future period concurring and agreeing that it did exiſt; whence it is 


poſſible that the debt may be claimed, * circumſtance which, Pg 
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n in a caſe of acquittal of debt. ed ade ds ba 
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8 ANAYAT, in the language of the LAw, is a term expreſſive of 


Janijat. any prohibited act committed either upon the per/on or property: 
—in the practice of lawyers it ſignifies that prohibited act committed 
upon the per ſon *, which is called murder, or upon a part of the body, 
which is termed wounding or maiming. 


Arab. Zit, ſignifying the body connected with the foul; in oppoſition to Bain, 
which means ſimply the material body The tranſlator renders it pou or Hſe, as beſt 
ſuits the context. LY 7 | . * 
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Of what cara Retaliation. 


Of Retaliation in Matters ſhort of L . 
Of Evidence in Caſes of Murder. 0 
Ol the Circumſtances under which Murder takes place : 


* 
©. 


WT 
1 


Tun Marnier of which the Law takes eopnixance is of fie 3 Homicide is 


I. Katl. amd, or wilful murder; II. Shabb4h-amgd *, or manſlaughter; ive de 
III. Kati & hoid, or homicide by miſadventure; IV. Kail dyem-moldm- 


ba- Kbotd, or homicide of the ſame nature as that by miſadventure; 


ſeriptions. 


and V. st pee eee an nnen 8855 5 


Kii or ful n 1 * the perpetrator malici- 
ouſly kills a man with a weapon, or ſomething that ſerves for a wea- 


pon, ſuch as a club, a ſharp ſtone, or fire; becauſe amd means inten- 
finally, or wwilfully; and as the intention is a thing concealed, Which 
we cannot diſcover but by inference from ſomething affording an ar- 
gument of! it, and the a of an W of murder does end ſuch 


This is a nn po Lonifying, literally, « 3s ſemblance of wilful. 3 
tranſlator expreſſes it by the term manſlaughter, on the authority of S Alx, (ſee his Intro- 
ductory Diſcourſe, ſect. VI.) and alſo, as det the moſt analogous term in our 


language. 
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# 2. 158 = 440 
: argument, it may be concluded,” Where ſuch an 8 uled 
by the ſlayer, that murder Was bis intention. h 
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which is erj- Ir a perſon, commit WI fl murder t two points, OY tabli a. 
daten che I. that the murderer is a criminal; becauſe it is aid } in. the 1270 | 
ern a Tg 0 WuHrogveR SLAYETH, A BELIEVER, (HIS REWARD. 1s HELL,” - 
and the ſame 3 is repeatedly. mentioned in the traditions; ; anid all ay- 
thorities, moreover, concur in this point. II. that the murderer 19— 
liable to retaliation; becauſe the Koran ſays, 2 IN {INCUMBENT 
* ON, YOU TO EXECUTE. RETALIATION,.UPON; | MURDERERS,” by 
whom is to be underſtood perſons guilty of ww Iful murder, as it is faid 
in the traditions, ** Wilſul murder requires retaliation. An offence 
is, moreover, rendered complete by the intention, and, complete pu- 
"niſhment (underſtood by retaliation) is incurred where that exiſts, but 
otherwiſe not. In ſhort, retaliation is incurred in a caſe of wilful 
murder, except where the heirs & of the murdered perſog either for- 
give or compound. the offence, retaliation being their right. It is pro- 
per, alſo, to obſerve, that retaliation is the appointed penalty in this 
inſtance; and the heir is not at liberty to commute it for a fine, but 
with the conſent of the murderer. This is likewiſe one opinion of 
Shafei. He however ſays, that the heir 1 is at liberty to remit the re- 
taliation, and exact a ſum in lieu of it, without the murderer's con- 
ſent; for as this occaſions his releaſe from deſtruction, it is conſe· 
quently lawful independant of his will. Another opinion of | this f Is, 
that one of two things is incurred, without any particular appoint- 
ment or ſpecification. "of cither,—namely, retaliation, « or fine; and 
that this determination, Teſts with the reife t is, We or other 


92 
n © 3C7 1% * N 


* Ab. 8 . of Walke. "This term 15 3 of — as ha 
been already repeatedly obſerved. In the preſent inſtance it ſignifies the next of kin, ot 
other perſons entitled to exact retaliation, as is more fully explained in treating of the 
levying of fines. The term heir, although not ſtrictly literal, is adopted as . oth a moſt 
analogous far the convenience of the Engliſh reader, —IY/allee-ad-dam 1s. for the, Fu 
reaſon rendered avenger of blood. 


| > VVV debe 
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becomes determined, xconling þ to his choice; 9 EN the LAW en- 
dows the individual with a right for the reparation of his. injuries and 


the injury, in the preſent inſtance, i 1s repaired either way. The ar- 


guments of our doctors in ſupport of the former opinion are twofold. 


Fixsr, what has been already quoted from the Kon Ax and the tra- 5 


litions.—SxcoN DLY, property is incapable of being a recom petice for > 
murder, fince between property and a mas there is no equality or com- 


pariſon, —whereas retaliation poſſeſſes this capacity, becauſe of the. 


equality between the perſons of the murdered and the murderer j— 


and it is, moreover, adyantageous to the living, ſince by the exe- 
cution of a mindert men are deterred. from | committing. this 


offence. 


— 7 : * . 
i 


Tarn ; is no expration, in a * of wilkul murder, according to 
our doctors. Shafei maintains that expiation alſo is incumbent *; for 


as the neceſſity for expiation is ſtill more urgent in a caſe of wilful 
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being heir to the murdered perſon; for, in the traditions, it 18 ad , 


murder than in a caſe of homicide by miſadventure, it follows that! in 
the former inſtance it is incumbent fortiori. The argument of our 
doctors is that wilful murder is a peculiarly heinous offence; and as | 
expiation bears the property of an act of piety, the performance of it is 
not to be annexed to an offence of that deſcription. Expiation, more- 
over, is appointed by the Law in attonement for the ſmaller offence, 
namely, homicide by miſadventure; ; and it does not hence follow that 
it is appointed in atonement for the greater offence ow namely, 
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II. Man oa 
Aaugbier; 
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SHABBAH-AMD, or manflaughter,' according to Hantefa, is wh re 


the perpetrator ſtrikes a man with ſomething which is neither a Wea- 


pon nor ſerves as ſuch. The two diſciples and Shafei maintain thiat if 
the ſtroke be given with a large ſtone, or a club, tlie act amounts to 
wilful murder. Shabbah-amd,” or manſlaughter, on the contrary, 


(according to the two diſciples,) is Where a perſon ſtrikes aue 


with ſomething of a nature not likely to produce death, ſuch as 4 / 


fich. For as, in this caſe, the property of 101, 1 in the act, is 


defective, (inaſmuch as the perpetrator here uſes an iure not of | 
a mortal kind, the intention being ſomething elſe than death, namely, 
iuſtruction, or fo forth, ) it follows that killing la perſon! with ſuch - arr 


_ inſtrument is merely a ſemblance of wilful murder ;—whereas the pro- 


perty of wwiſſul is not defective in caſe of a man ſtriking another with 


an inſtrument of a nature to produce inſtant death, ſuch as a grlat 


one, — for here the intention can only be to kill, as well as with a 


| ſeimitarz—this, therefore, is wilful murder, and occaſions retaliation. 


The argument adduced by Haneefa is a ſaying of the prophet,” ** Kill- 
& ing with, à rod or Vicki ii not MURDER, but only MANSLAUGHTERF, 
&« and the fine for it it one hundred camelt. Another argument is, 


. that as the inſtruments 1 in queſtion are not commonly uſed with a 
view to 4il, (whence it is that the property of wif is defective 


therein, conſidering the inſtrument uſed,) killing, therefore, with 


| ſuch inſtruments amounts only to Rn; In the fine 1 manner 


"oF * un or a ſmall ſick. ' ROM: 


which is alſo 
criminal; re- 


2 g * > * 


MANSLAUGHTER is ſinful, the perpetrator having ſtruck inten- 
„ In and _ REY without rg 192 it er ＋ 2 


* The term _ Twilfal] 3 is uſed in the 22 tan, . in a ſenſe Na to the 
malicium of the Roman law. 


4 Literally, « is merely SHABBAH-AMD 3” in * rg @ i merely a SEMBLANCE 


1 of WILFUL [murder.) Where technical terms, of a nature not to WPI occur 


ſo m, ſome liberties muſt Moan, be eric the text. „ 
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tion; becauſe of the Baud it bears to nerttelse by in ezture. Gans iet 


An heavy ſine is alſo due from the AMilar of the ſlayer; becauſe of the ** Ae 
analogy this offence bears to homicide by miſadventure; for it is à tule to the pay- 


that in all caſe$ where the fine */is due for bloodſhed at the firft, and my dc. 
not on acebunt of any ſupervenient or involved matter, it falls upon 
the Atilas, as being connected with homicide by miſadventure. The 
reſtriction, in this particular, to af he Art, is in ordert to dif. 
tinguiſh this from tlie fine incurred on account of ſome other matter, 
and not on aceount purely of the bhν ,; as where, for inſtanee, 
a father wilfully kills his ſon, in which caſe. the fine falls immediately 
upon the murderer, and not upon his Akilas, — for here retaliatiom is 
incurred at the firſt, prior to ſine, but is commuted for a fine out of 
reverence to the parent; or where one of the Heits of a pe 8 
fully murdered fotgives the offence, in whicl cafe the other heirs are 0 1 5 
entitled tothe fine; r where khe Heürs of perlen ier brust ad 3 
enter into 4 eompoſſticnt fel the fine 3 for in all theſe inſtances tile a 15 
fine is due from the property of thè murderer; l nen TR upon 
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In 8 of e an JEN fine is Y Abe ES the (payable 


Alilas [of the perpetrator,] payable within three years; becauſe it is yay 
recorded of Omar that he thus ordained in ſuch caſes. Kk e | 


of an rm fine tha h Heqtiy e appear.) 
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. One effect of mandaughter is that it ner iv 455 8 from Ht and excludes 
heriting to the Hain, this- the proper recompence of bloodſhed. as hm 
The doubr, moreover, which obtains 1 in this f. ſpecies of bloodſhed occa- inheritance. 
ſions a remiſſion of retaliation, but q doe 
inheritance. 10 neh . = 38 9447990 nee n nn avant 
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III. Hamicid- 
by m 1 
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0 F EEN COE S * - 


Fux error which occaſions Kat! Nbata, or: homicide by miſauven- 
ture, is of two kinds; I. error in the intention; II. error in the al 
en in the ac ĩs here a perſon intends. a particular act, and another 
act is thereby occaſionedg. as where, for inſtance, a. perſon ſhoots a | 
arrow at a mark, and it hits a nan. Error in the intention, on the 
other hand, is where the miſtakeexiſts, not in the af, but with reſpect 


to the ſubject as where, for inſtance, a perſan ſhoots an arrow-at a 


Cy 


Fr + ah man, ſuppoſing him to be game; or at + Auſſuman, under the ſuppoſi- | 
tion of his being a boffile- igel for here the perſon. who ſhoots 
" intends to hit. the object, but ers in. his is intention. 0 Co ae 


_ that object he! 0 Wo: 151 ated? . 


* 


Hobnic ip BY MISADVENTURE requires two things; expiation, 


72 a (performed by emancipating a Muſſulman ſlave, or elſe faſting for two 


„months ſucceſhyely,) and the payment of a fine from the Akilas [of 


| the ſlayer] within three years; becauſe Cop has ſaid, inthe Ken iu, 


1186 Hoso XILLX IA A BELIEVER, BY MISTAKE, (the penalty of it 
1 0. THE FREEING 95 A BELIEVER, AND A FINE ro THE 14. 


"6 20 C 27 the ſlain; ")—and the fine is payable within three be Led | 


38 criminal 
in a certain 
degrees 


298 25 


becauſe c of the determination of Omar, a8 before mentioned. 


+4 3713: 41 WES 413342 #65 


Honretws BY mSADVENTURE does not bear the erin 


wilful bloodſhed. Still, however, it is not altogether exempt from 
eriminality; for as the flayer neglected caution, and ated: haſtily in 


| ſhooting his arrow, he is criminal ſo far as having nrgiected cautian. 
HBeſides,; if the act were not criminal, expiation for it would ee 
been mne 4s flak is ordained in een far orimes. 


and excludes 
the offender 
from mhe- 
ritance. 


(A blow with 


An intention 


A B eee 24 G3 eee. an 2111 grin”. Ma S613 921 | 
Hoi BY (MISADVENTVRE, gocaſions t the, ſlayer” s Krfluſon 
from inheriting to the ſlain ; heeayſe it is an en ae 0 


bon from inheritanee is the due nende une di l. Hound 31. 
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him, àndchit anther part, and the perſon ſuck de in eomlequicace o G ,t e 
ol the wound; retaliation is incurred ; berauſe this is not homcide by. prove 8 
niſadoenture; for here the bloodſhed is a bonſeqquenee of an intention {91% e 
againſt à W enge _ we e = the body are as 2 ſingle penalties of 
W BOD] yy %% ban Mum Bt 18 10 . 
e 905 Gt „eu D gtodw: 41 4 n 19019 
r (hey that which is of the V. Homicide 
ſame nature as homicide dy miſadventure *) is w here; for inſtance, a K4 bs —— _ ” 
perſon walking in his ſleep falls upon another ſo as to kill him by 2 


ſuch fall; and it 1s N 40 n n rules with'homicide by mi- ' 
adventure. 2 0 f 2/00 280d 264 
1 f 21 % Avid 
HomtciDE BY An INTERMEDIATE eber is Adele e 


* mY 55 diate" rt; 
belong to him, and e falls into the well, or over the ſtone, nd. ** e LES 


dies; —in conſequence of which a fine is due from the Atilat; | 0 2 i faben->; 
the diggi ging of the well, or placing the ſtone, was the xccafion of the EE 
deceaſed's deſtruction; and as the perſon who dug the one or ſet 8 Jas RANG 
the other was guilty of a tranſgreſſion in ſo doing, the caſe is in fact 
the ſame as if he had himſelf thrown the deceaſed into the well or 


w_ n Ade winner in ohe 
Erbin tien is but © nin in this ES Jomicids 1 nor is Fora but ** not 
guilty perſon excluded from inheriting Ito the perſon killed.] SH Ravine expi- 
alleges that 'Somicigt by an intermediate cauſe is connected with homiczde enclude from 
by miſaduenture, with reſpect to all its effects, the lawgiver having aa - 
{ counted the guilty perſon, in this inſtance, to be equally a ſhedder of e 
blood. The argument of our doctors is that as, in this caſe, the bb. 
ſhed has not aal) proceeded from the offender, the fat is ther- 
fore connected with homicide merely with reſpect to a conper/ation;-- 
eee ſo far as concerns other e Subſt 5 its own rules. 
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+. This diſtinQion might perhaps be with propriety rendered — domieide. 
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although the 


perſon from 
whom it ori · 


ginates be an 
offender, 12 . 


thereby occafioned, according to the opinions of the. learned. [\ Ho- 


O F. FENCES : Boo NIN 


Tux digger of the well. or fetter. of of the ſtone *, is an offender 
neces of theſe acts, — that is, becauſe of digging the well, or ſo 
forth, in land not hit own pruperty, and not becauſe of the death 


micide by: an intermediate cauſe, therefore, does not require expiation; 


nor does it exclude from inheritance, (as has been already mentioned,) 


becauſe ſuch excluſion. is a penalty ene to My actual Mere of | 


General rule 
in offences 


ſhort of life. 
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Was ATEVER: hu che . FRA of a wilful ac, where life 
18 > affected; amounts to w/ful in any thing ſhort of life; becauſe the 
deſtruction of life bears a different conſtruction according to the in- 


: rn by means of which yeh een is ; proguged 377 Whereas 


it ſtruction from ths Ge for ho aeg is ; underſtood an at 
buy which the vital principle is extinguiſhed; and the vital principle is 
not a matter of a palpable nature: h nor can the intention of deſtroying 
it be diſcovered but from the uſe of ſome mortal weapon; Whereas « 


limb or member being ai palpable thing, the inſtrument uſed-in-deftroy- 


ing it does not occaſion any difference! in the conſtraction of the aft 


by which it is deſtroyedii : Beſides, if an inſtrument of manſlaughter 
(ſuch as a rod) be uſed with an intention to kill, the act is murder,— 


whereas if it be uſed merely: with a. view to carrecſian, and produce 


death, it is only manſlaughter; but theſe diſtinQtions de got exiſt i 
any matter ſhort of life, ſinee in the. fame. manner as, the ;deſtruRion | 
of a member may be intended by the uſe of a Weapon, fo may it like- 


wiſe by the uſe of any thing ele; for-as an eye (for inſtance) may be 


put out by a weapon, ſo likewiſe, may it by:a ſmall rod: and _ 
RR Wendt 18 _ n in either, ee ae Jon” 867 1 
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* * the public e which nende . rauſe of kabnjxides 1 


ſioning the death of a paſſenger. . — will be A at large i in the next book, 
under the head of 2 N 
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Rar b e the __ eee iced 
is under continual protection“, where the perpetrator ſlays him wil- 
fully. The reaſon for ſtipulating that the act be wu, has been al- 


ready explained; and it is alſo a condition, that the perſon ſlain be on 
whoſe blood is under continual protection, i 
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certified [between the ſlayer and the, erg as: Gy, is bes ein 


upon which retaliation zurner 05 i hae e 
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A 3 gan for a ED Rank alſo, for a fave Py pro- 
perty of another, the argument for retaliation being univerſal, as was 
before explained.  Shafei maintains that a freeman is not to be flain 


* SHALL DIE POR- THR -FRBE, AND-THE SERVANT FOR THE SER- 
* VANT;” and alſo, becauſe retaliation. reſts upon equality, which 


limb of a freeman is not ſtruck off for the limb of a flave :—in oppo- 


ſition to a ave for a fave, as theſe are on a perfect equality; and 
contrary, alſo, to the caſe of laying aflave for a freeman, for here 


tion; as where, for at a nen 2 1 


OD 
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in order that the doubt with 
reſpect to the neutrality « of his blood may be removed, and an equality | 


tor a ſlave; becauſe Gob has ſaid, in the KoRAN, Tux FREE 


does not exiſt between a freeman and 2 ſlave, hence it is that the 


the defect is on the part. of the flayer, which is uo obſtacle to retalia- 
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incurred by 


the wilful 
murder of any 
perſon of pro- 
tected blood. 


A beben is 
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ſlave the pro- 
perty of an- 
other; 
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health, in which cafe he | is dug; in return. The argu ument of our 


a 


-  * fidel;/) and alſo, becauſe there is not a perfect 


doctors is, that retaliation refts merely upon 1 upon? equality i in e of Prös 


tection to the blood; (inc other Words, it depends öpbif the? blood bf 
both parties beilig in peipervual: proteQion, A never in "Neutral 
tate z) and accordingly a perſom i health ls put to death for's vile. 

tudinarian, an adult for an infant, and a maniac for one in n His perfect 


ſenſes; becauſe both parties are upon a footing i in point of protection. 
Now this protection is a con ſequence either of religion or ebüntry; 
al nd as a ſlaue and a freeman are both equally in theſe 3 
to it, ene ebe yt" neee 910m, 
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that a Muſſulman is not to be put to death for aiZimmeez: r 


prophet has ſaid, 4 Mussvl MAN is not to fit Her death for an in- 
uality between the 


parties at the time of the offence, Gon having aid, .  Infidels are 


| prophet, that he once flew a Muſſulman for a Zimmee.—SECONDLY, 


not the equals of believert; and alſo, becauſe. as infidelity puts. the 
blood out of protection, there i is in this inſtance a doubt concerning 
its neutrality, preventive of retaliation. | The. arguments of our 


doctors upon. this point are twofold. —F' As r, it is recorde 


an equality muſt neceſſarily be eſtabliſhed on the part of, the Zimmer 


with reſpe& to protection of blood, when we conſider the eircum- 


2 ſtance of country, and the duties of life; for if his blood were not Fe- 


tected, it would be impoſſfible for him to diſcharge” t the various 5 duties 
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required of him as a pI 'of the community. With reſpect, 


moreover, to what i is advanced by Sbafet, it may be 1 rep plied; that by 


the infidelity which puts the blogd out of protection i is to be under 
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the infidelity ot an hoſtile unbeliever, : as ; thoſe a are the infidels * who hold 
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enmity with Mulſulmans, and 1 not Zimmee infidels. The rule more 
over, of retaliating upon a Zimmee for a Zrmmee affords an argument 


iT that the infidelity of a Zimmiee does i not occaſion any doubt Witt regard 


to o the wy of his blood, fince if this were a a matter of ws. 
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"A MAN ah det for a woman, an aft” adult 17 an t N. and 


aaa » man is Nain 


perſon for one who 1 is blind, Infirr n e 270 bered, (chat! is; deprived ep Foe ak TL. 
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of an eye or a limb, ) lame, or 1 wn the argument of reta- 348 * : 


lation is univerſal ; and if regard w were Edt to a diſparity j in thoſe par- 1 
ticulars, as. well. 2s in point of protecti 
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would be in a great mesure prevented, | and content 


would nently re\ amo : i Gott | 
conſequently prevail eee a {hn 
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A rarups is not to be ſlain for his GU 45 bees ſe the prophet has n. e 
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his child's exiſtence, it is not. proper that the child ſhould require or. 


be the occaſion of his death APES it 18 that a ah $: echinden to 


i Kei be 


but the child 


is ſlain for the 


parent. 


A maſter 1s 


not ſlain for 
his own or his - 
child's ſlave, 


nor for a flave 


in which he 


a ſhare, 


ſhoot at bis father when 1 15 19 of an enemy, or to chr 


e and e is eee WI it ſhould, be remitted... ++ 


wa ſtone 
at him when ſuffering | apiqation for . whoredom 15 All 7 li 
whatever be their charadter « or degres, arg incl tuded Lin this rele; and 


ſo likewife the mother, grandmothers maternal or paternal; and all 
other female - nceſtors, e e ace becauſe of the e argument, for 
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A MASTER is not lain for his ſlave, nor for his Modabbir or Mo- 


ib, nor for the flave of his; child z becauſe, if retaliation, were due 


in thoſe inſtances, it mult be; ſo at the requiſition either of the maſter 
himſelf, or 5 bi child: 4 WY e which. eG "ny tg other 


” 7 . * * „ „nt! i * 
nadmiff 1 ble, | 1171 il 421 . STIL 211 1116950 119114 1 + C4 12 
„ of — 1 | * 17 5 . | 0 4 "oy ET ad . 8 1 
„348 ki 31513] 6 le 19 30 70 id 2513) 2 1 #38 


735 one of t dun partners in a flave kill ſach SAG ada is not 
e becauſe it fails in the proportion of this partner's right in 


the ſlave, the avenger of the blood being, with reſpect to that part, 
the murderer bümſelf; 3 and ag it thus fails in part, it muſt neceſſarily 
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RETN 4168's net £0 be elected bat With be ata wen- 

n *. Pepe! maihtäilis that We fffuft 3 the mürd- erer 
te very Act UP cb mtiifrtef pott ONE thirgerd?,” provided it be ch 48 
18 ſauctioned by the LAW: if, 'tHerefors, "this be age and the NORTE 
derer in par rot die; it! ell but if not, His 'thitGat muſt the 
be cut with a Nymirar- GAs if 4 b irfor wilfully {ttike off 
the hand of another, "and. tf Amts ered ele dib if hh dei 
of the wolthid the Bud df e murdef&? mb firſt e ct bf in Fetal 
lation, and if he die within tA fame ul ner u the decœafcd, it is 
well; büt ff Hotz He- miuft ch bn Ee Fut 50 2k, If, dr Tie Enfräry, 
a perſon pradiee ke dtattr 6f"dtidthrer by offte Ac nde Haff rlbhech 
the L Aw, (foes by laying hel of the Hinds, Atidepbitting orbit 
down the throat; Zor by cvition' Wik att achnicküfer Alfirtt)) (retain 
tion is to be executed by pütting to dbattt? and this Ktorfitig toll 
authorities. The argument advanced by Sheet in Fore of his 
opinion as above, isl chat fetaliattom reſts upbH ol pe balltysiti- 


particulars, Which requires that chere bo infected og ties riurdérer the 


very ſane act that heebmmaitted upon the-deveaſedi> TH&itgthnenty 
_ adduced by our doors in ſupport of the-eotitrary opMItate!twes 
fold; — FIRST, a ſaying of the prophet, ** There is no retaliation but 
© 10th A Hymitar, meaning a wore cas\38:indertdod;by all the 
companion.) SC a rding. ta hat SH M,Hadvancns, 
follows that, Where the dxacter of tetaliation ne cutes upon the mur · 
derer the ſame act that he had dmmitted onthe: deceaſed, and the 
end is not thereby. anſwered, and he ther puts hit to death, he, takes 
more than\heris entitled: to bhi e eee he: carefully avorded; 
as where; for: mftance; per wi abs ef aneh 
whick caſe retaliatiom in am Maps not follow beniuſo of the 
apprehenſion of the exacter taking more than his right; an ren 


hon which applies equally in the preſent inſtance. 
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above deſcrib 


cient:to.difharge his ran ſom, retaliation is 
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; Is a en wilfully murder a. Mokdtib, who has no heir. but his 
3 and leaves effects ſufficient to diſcharge. bis ranſom, the 
maſter 1 is entitled to exact retaliation, according: to. the two Elders, 
| — Mohammed fays there 3 is no retaliation in this inſtance; becauſe here 


14 


the exiſtence of the ground: or cauſe, for taking retaliation is dubious, 


and unaſcertained ; for the .cauſe 9 is Milla, ſuppoſing the Me- 


Latil to have died d free, or, right af property in his; perſon, ſup- 
poſing him to have died a eee the c ions have differed 
concerning the point whether, a Mokdtib,' under the cirqumſtances 
ribe ſave or free, ſome | deciding. one way, and 
ſome another ;)—and 1 the cauſe | for taking retaliation being thus doubt- 
ful, and unknown, it cannot be exatted.—The argument of the two 
Elders is that the right of taking retaliation undaubtedly, appertains to 
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# 


the ;maſter,. for two reaſons, namely, Milla, and right of property 


in the n and as the effect of each is the ſame, (namply, the 

of ations); the. difference in the: cauſes, ca ot occaſſ 
either en or, a, difference in the effect; neither is 2 3 
paid to ſuch a deen pee N above ne n 
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1 a perſon wilfully. 1 a Mokdtib, wh leaves effets PR 
Goionzen-difchanehiy ranſom, and has other heirs beſides the maſter, 


5 retaliation-is not incurred on behalf either of the maſter or his heirs, 


although both ſhould/unite in demanding it; becauſe here the perſon 
entitled I to retaliation] is dubious and unaſcertained, the maſler being 
e perſon, if the Mokdtib died a be, and the: heirs; if he 

antioned. It is different in the preceding caſe, 
for Hendithe perſdn entitled is ſpecific and' determinate, : namely. the 
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maſter, according to all; lp tory the Aide eee A458 
a ſlaue, as the 3 of Kiidbut is broken from his inability; t9 diſ- 1 
charge the ranſom. It is otherwiſe with reſpect to a ſlave emanci- e 
pated in part: — in other words, if one of two partners in a fſlaure 
emancipate his ſhare, and: emancipatory labour be, conſequently, due 
from the ſlave for half his value, and a perſon kill him before he has 
diſcharged it, he leaving no effects Wherev / ith to make ſatisfaction. for 
ſuch labour, —ſtill. retaliation i is not incurred on behalf of the ,oman- 
cipating partner; becauſe, as the partial manumiſſion is not diſſolxed 
or broken by the ſlave's inability to perform the labour, a right in 
the whale of him does not ee to the -e 19014065 900? 
19 | SER. 10418651. AWondany bak 0 | 
Ir a bew favs ds ; etardared: whit in the poſſeſſion of \the er of a — 

pawnholder, retaliation i is not to be executed until the pawner dud- RENO 
pawnholder unite in demanding it; —becauſe, as the pawnholder is 
not the flave's maſter, he is conſequently. not entitled to the xetalin-. 
tion; and if the pawner alone exact the retaliation, the xight :of the 
pawnholder, in the debt due to him, is deſtroyed.It is therefore 
determined that both muſt unite in taking the retaliation, as in ſuvh 

caſe the re - 20s! is done ny by * own conſent. 
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Is a yerſan be fain 3 hei Dale] i is an BP or an deut, Retaliation | 
it belongs to the father of the infant or ideot to execute retaliation e n 
upon the murderer; becauſe the taking of retaliation is the right of — 
him who is endowed with the guardianſhip of the perſon entitled to bs the - - 
it, retaliation: having been ordained; og, account of a matter .im-which — 
guardianſhip i is intereſted, namely, ſatigfaũ iam to tbe mind; —and hence 
the infant's.or-ideot's right to retaliation appertains-tathe father, 1 the 
ſame manner as the right of contractin g them in marriage At is 
otherwiſe, however, with reſpect to a brother or uncle, although they 
alſo be endowed With the right of contracting the infant or ideot in 
marriage; for as: the father's tenderneſs is-romplete; inſdmuch that he 
regards the intereſt of his child in preference even to hi own, his ex- 
acting 
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who is alſo 
at liberty to 
commute 1t 
for a fine, 
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acting the retaliation on account" ef his child is the ſlime as the Child 
bimſelf exacting it; Which is not the caſe with a brother or uncle, 
whoſe tendeeneld is of a defective nature, they preferring | their own 

intereſt to that of their brother or nephew, —whence' i in committing 
the right to them, the intereſt of the infant or -ideot is hot to a cet. 
tainty 'purſucd. — Beſides, the executing of retaliation is an act which 
cannot be afterwards undone; in oppoſi ition to marriage, which may 
be pe aaron. Rae are not bow des to * retaliation. 
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C Tas father of an Min or eo i is empowered to compound re- 
taliation for a fine, on their behalf, this being advantagecus to them: 


but he is not empowered to remit the retaliation gratuitouſly, a 
this wou be deſtru@ive of their right. 7265 ; 3 n 

, 15 2 8 wilcully ſtrike off the aud of an infant or e Fo 
father of ſuch infant or ideot may either ſtrike off the hand of the of- 


fender, in retaliation, or pg ned the matter for Aa fine, — for the 


The power, 
in this par- 
ticular, of 


guardians ap- jn 


pointed Dy. 
will. 
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: 0 the guardian in queſtion is at ber yt 
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1 ni 


A Already mf ire 333 5 e FRY 
A GUARDI AN appointed 5 5 is "he . as a ike aa 
wee: to all the points above mentioned except retaliation by ſlay- 
; for he is not entitled to put the murderer to death, 48 he has 
80 power over his life, and the taking of retaliation | 1s an effect of 
power over life, From this (it is to be obſerved) | we may infer that 


4 


to enter into N e for 4 
fine i in lieu of life, and alſo to take retaliation it in all ma rs ſhort. of 
life, nothing being excepted beyond actual Alg. l 5 indeed af- 
ſerted, in the treatiſe on Compofit Hons, that an appointed guardian is is | 
not at liberty to compound life for property for as this is an act 
with e to life being an 8880 of A return, f kor Bie, 95 ich | 
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compolition 
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e 18 plas, to takin 8. retaliation and as the one is 1 
allowed to an appointed gvardjan, | ſo neither is the other. The rea- 
ſon, however, for what we. have mentioned, above, is that the end, 

in compoſition, is Property, which is rendered obligatory by an en- 
gagement with an appointed guardian, in tne ſame manner as with, 
A a father, It 1 is otherwiſe in retaliation for the end, in that, is purely 
YT revenge, and ſatisfaction to the mind, which are reſtricted alſo 
to the father, as he, becauſe. of bis near. relation, a nd: tender. affec⸗ 
tion, is the lubſtitute of his child with reſpect to them. —Lan yes 
have obſerved that, according to analogy, an appointed guardian, is 
not empowered. to exact a retaliation. ſhort of life, any more than a 
retaliation which extends to life; becauſe the end, in both, is the 
revenge and ſatisfaction already mentioned: —but that, ccopling to 
à more fayourable conſtruction of the law, he 15 ſo empowered: be- 
cauſe the parts of the body are equivalent to property, as having been, 
like property, created for the ſupport. and preſervation. of life; and 
hence the exacting of a retaliation. ſhort of We.) is e cru 
to an act with reſpect to property. FF 
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Ir a perſpu murdered leaye heirs, ſome infants,. and ſome adults, Caſe | of 8... 
murdere 


according to  Hantefa, the adult heirs : are entitled to put the murderer perſon leave | 


to death. >The two diſciples, on the contrary, roaintain that they. ug ſeveral 


heirs, ſame _ 


are not entitled to ſlay the murderer until ſuch time as the infant infants, and 
ſome 
heirs attain maturity; 4 becauſe retaliation. 1 is a right equally partici- 
pated in by all the heirs ; and it is impoſſible. for the adult heirs to 
take their "right, (namely, part of the retaliation) as retaliation 18 in- | 
diviſible ; and if they take it in toto, tie right of the infant heirs is 
deſtroyed.— A delay is therefore indiſp penlabſe until the infant heirs be- 
come of age ; ;—in the fame manner as where a right of retaliation i is 
poſſeſſed by two men, and one of thetn is abſent; Lin which caſe the 
one who is preſent cannot exact the retaliation until the abſentee be 
alſo preſent or, as where A fave held in partnerſhip between an in- 
fant d an adult is murdered, —in n Which caſe the adult cannot take 


Dirt | 2” retaliation 
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Retaliation is 


incurred from 
killing by a 


iron of a 
ſpade, &c. 
but not with 


the aft. 


blow with the 
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retaliation until the infant have attained maturity. — The argument 


of Haneefa is that retaliation is not divided; for retaliation is eſta- 


bliſhed on behalf of relationſhip, which is not of a diviſible nature, 
fince if a man have two brothers (for inſtance,) a complete relation- 

ſhip belongs to each,—not one half to one and one half to the other; 
and there is, moreover, no room, for the preſent, to apprehend that 

the infant might grant the murderer a pardon, ſince to that he is in- 
competent during his minority. —The right of taking retaliation f is 
therefore eſtabliſhed to each in toto, in this way, that each i is (as it 
were) diſtinct and ſeparate, —in the ſame manner as guardians i in 
marriage, each of whom poſſeſſes a power to contract the ward in 
marriage independent of the others, and as if no other exiſted, —lt ; is 
eiche where retaliation is divided between two adults, one of 
whom is abſent ;—for here exiſts the apprehenſion of a preſent Par- 
don from the abſentee. With reſpect to the caſe of two partners i in a 
ſlave, adduced by the two diſciples, Haneęfa does not admit it as any 


objection, ſince (according to him) in this caſe alſo the adult maſter 
18 entitled to exact the retaliation. N ö 


Ir a perſon ſtrike FUE ck a ak, or or ſhovel, and the * 
ſtruck die in conſequence, and the blow have been given with the 


iron part of ſuch ſpade or ſhovel, the murderer is liable to be gut to 
death.—If, on the contrary, the blow have been given with the 
wooden part [the handle or ſhaft], he is reſponſible for a fine; ; becauſe 
he has ſlain a perſon of protected blood; and as retaliation is in ſuch 
caſe forbidden, the fine is due in order that the blood may not be 
ſhed without penalty. Our author here remarks that the murderer, 
in the former inſtance, is liable to be put to death only when he 
ſtruck with the edge of the iron part, as by this alone a wound (which 
demands retaliation) can be inflicted; and that if he have ſtruck: with 
the back of the inſtrument, not with the edge,:there is a difference of 
opinion among our doQors,—the two diſciples holding that in this 
inſtance alſo he is liable to ſuifer death, as 8 regard | is paid folely to the 

| uſe 


1 


cy. Al Ac «the B K K 0 N. 65 
uſe of an inſtrument. of munder, Which a ee Haneofa; 


245 2 


on "the contrar 1. ene that he is npt liable to death, as rea - 
lation is not; incurred unleſ; s a, waund. be inflicted.— This laſt is the 
better opiniony as hate be preſently been. 576 a felt * POR 


| aq pi} | 
«£5817 4 * « 1 5 AW 0 


Ts a perſon immerſe . * an > pats or an F into bn not og 
a water whence it is impoſſible for him to eſeape by ſwimming, (as 'drowning any 
the ſea, for. inſtance,); retaliation; is not incurred, according to Ha- P * 
negfa. — The, two diſciples,” on the contrary, maintain that retaliation 
is incurred ; and ſuch alſo is the opinion of: She v with this differ- 
ence, however that according to the two diſciples it is inflicted with 
8 weapon, whereas according to SHfei the murderer is: tobe drown» ; 
ed.— The arguments of thoſe doctors, in ſupport of their opinion 
upon this point, are twofold.—FIRs x, à ſaying of the ;Faophets offer 
' any perſon drown another, I. ſhall drown. him in return. Sgconn-' 
LY, water, bs, an inſtrument. of murder, the ſame as fre, wherefore 
the uſe of 1 it is an argument of, w/fuwneſs in the act; and as there is 
no doubt with reſpect to the protection of blood of the ſlain, retalia- 
tion is conſequently incurred by him. The arguments of Haneefa 


are alſo twofold. —FiRsT,. water 18 analogous to a ſmall Kick, wd, one 


as it is ſeldom or never uſed in murder. Now it is ſaid, in the tra- " ie OO 
ditions, that death produced by a rod i is merely manſlaughter Fades. ©. 


in that, a fine merely is incurred, ſo here like wiſe. SnconnLY,/ 
retaliation requires the obſeryance of a perfect equality: but between 
drowning and wounding there 1 is no equality, the former being ſhort 
of the latter With "regard to damaging the body. As, therefore, the 
infliction of retaliation i is in this cauſe itffpoſlible, : a fine i is conſequent- 
1y due from the 4ki/as of the ſlayer, —With, reſpedt, moreover, to 
the laying of the prophet; ad adduced by the two diſciples, the. drow WR 
ing there treated of is to be tegarded merely In the lig ght of a Lurie. | 
ment, and not as Fetaliation's for if the prophet Rad! incan nt retaliation, | 
he would Have referred the execution of it to the relations of t the 
drowned perfon, and not to [himſelf] the magiſtrate. e . TT 4 8 
Vat. IV; + „ ,, 
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It is incurred 
by [malici- 
ouſly ] wound- 
ing'a perſon, 
who dies in 
conſequence, 


It is not in- 
curred by 
miſtakenly 
ſlayin 


OFFENCES: SC Bot XLIX. 


Ir a n wound another, ſo as to diſable NO" render him per- 
petually bedridden until death, retaliation is incurred by the perſon 
who inflicted the wound; for as a cauſe of murder here exiſts, and 
nothing occurs to do it away, the death muſt be referred to ſuch cauſe, 
and retaliation.is incurred in conſequence, 


Ir an army of Mufſulmans engage an army of infidels,- and they 
mingle together, and a Muſſulman kill another Muffulman, on the 


22 — in ſuppoſition of his being an infidel, he is not liable to retaliation, but 


| battle, | 


2 3 has been me _— ; 


Cafe of death 
produced by 
2 combina- 
tion of vari- 
cus cauſes. 


muſt perform an expiation, and pay a fine; becauſe this is Homicich 
by miſadventure; in which expiation and fine are due, but not reta- 


* 


y 
. 
*« ! 


Ir a tha hit himſelf upon the head, in Abe e alſo hit 
him upon the fame part, and a wild beaſt tear him, and a ſnake bite 


him, and he die in conſequence of all theſe, the perſon. who ſtruck 
him is liable for one third of the fine of blood; becauſe the acts of the 


wild beaſt and ſnake are of the ſame nature, and incur no penalty 


either in this world or the next; and as the act committed by the 
deceaſed upon himſelf is alſo of no account in this world, (not with. 


ſtanding it be of account in the world to come, as the perſon. in queſ- 


tion is Wadi univerſally admitted to be an offender,) this conſtitutes 


another ſpecies ; and as, again, the act of the other perſon is of ac- 
_count both in this world and in the world to come, it therefore con- 


ſtitutes a third ſpecies. Now, the deceaſed having periſhed in con- 
fequence of theſe three different ſpecies of 1 he may be faid to 


have periſhed by three ſeveral as; and as the act of the other perſon 4 


was one of theſe e he 1 is is conſequently e for one > third 


of tho fine. 
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$BCFION, 


Is any perſon 4 a fword aliens” a Aba, by [ths Muſul- 


man] is at liberty to kill him in ſelf- defence; becauſe the prophet has k 


ſaid, . He who draws a ſword upp a MusSULMAN renders his blood 


« liable to be ſhed with mpunity 3"! and alſo, becauſe. 4 perſon, who | 
thus draws a ſword is a rebel, and guilty of ſedition; and it is lawful 


to ſlay ſuch, Gov, having faid, in the KoRaN, 66. SLAY, THOSE WHO 
«© ARE GUILTY OF SEDITION, TO THR END. THAT IT MAY BE PRE 
„ VENTED.” —Beſides, it is indiſpenſably requiſite that a man repel 


murder from himſelf; and as, in the preſent inſtance, there is no 


method of effecting this but by ſlaying the , perſon, it is conſequently 


A man may 


ill another 


in ſelf-defence, 


lawful ſo to do. If, however, it be poflible to effect the ſelf-defence | 


without 0G | the | it is not lawful to lan him. 


Ir is witch in the Fama Ak that is if a aided Aike at a e 
wth a ſword, during. either night or day, or lift a club againſt an- 


other in the night in a city, or in the day- time in the highway out of 


the city; and the perſon ſo threatened kill him who thus ſtrikes with 


Diſtinctions 


in this parti- 
me 


the ſword, or lifts the club, nothing is incurred; becauſe, as friking : 


with a ſword affords no room for delay or deliberation, it W in this 
caſe neceſſary to kill the perſon in order to repel him; and 
in the caſe of a club, there be more room for deliberation, yet in the 


night · time aſſiſtance cannot be obtained, and hence the perſon threat 
ened is in a manner forced, in repelling the other's attack, to kill him; 
(and fo likewiſe where the attack is made during the day- time in the 


though, 


highway, as there aſſiſtance cannot readily be obtained.) Where, 


therefore, a en thus ra another, the hood of the ſain 18 a ag 


account. 1 ei 2103 n n 
: | 
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A. fine 1s due 
for yg an 
infant or 
natic in ielf- 
defence. 


OFFENCES again Boox XIIX. 

Ir a lunatic draw a ſword upon a perſon, and the perſon ſlay him, 

the fine of blood is due from his property, and does not fall upon his 
Akilas. Shafei maintains that nothing whatever is incurred in this 

inſtance. In the ſame manner alſo, if an infant draw a ſword and 

make an attack upon a. perſon, —or if an animal attack any one, and 


the perſon: fo attacked ſlay the infant, or the animal, a fine is due on 


account of the infant, or the value on account of the animal, accord- 


ing to Haneefa, but not according to Sei. The arguments of Sha- 
ei upon this point are twofold. FigsT, as the perſon attacked ſlew 
the infant-or lunatic in felf- defence, they are therefore accounted the 
| fame as a ſane perſon or an adult. SeconDLy, the perfon attacked 
ſlew the infant or lunatic becauſe of their act furniſhing him with a 
reaſon for ſo doing. He is therefore in the ſame predicament with a 
perſon acting under compulſion :—in other words, if a perſon threaten 
another, by ſaying to him, . kill me, or I will kill you,” and the 
perſon thus threatened perceive that if he do not kill the other he will 
himſelf be ſlain, and accordingly kill him [the compeller,] nothing 
whatever is incurred ;—and fo here hkewiſe. The argument of Ha- 
neefa is, that the ſlayer has in this inſtance killed a perſon of perpetu- 
ally protected blood, or has deſtroyed a property the animal] pro- 
tected in right of the proprietor. Now the act of an animal is not of 
of a nature to do away its protection; neither can an infant, by any 
att; forfeit the protection of his blood, notwithſtanding it be purely 
on behalf of his own right, infants not being capable of diſtinguiſhing 
between right and wrong;—(whence it is that an infant guilty of wil 
ful murder is not liable to be put to death ;)—in oppoſition to an 


adult, or one of ſound underſtanding, as thoſe are capable of ſo diſ- 
tinguiſhing. Still, however, retaliation is not incurred by the ſlaying 


of the infant or lunatic ; becauſe, in the caſe in queſtion, a reaſon 


_ exiſts for their blood being out of protection, —namely, the repulſion 


of evil, A perſon attacked by them, therefore, is allowed to ſlay 
them, under a condition of reſponſibility, in the ſame manner as a 


perſon 


cuAp. II. the P E RSO N. 


perſon | who eats the proviſions of another in a time of famine. is 


reſponſible for the value; — and by fine of blood is aantnüner due. 


Ir a perſon draw a {word Soy WP and ſtrike him, and then 
go away, and the perſon ſtruck, or any other, afterwards kill this 
perſon, he is liable to retaliation. This 1 is where the ſtriker retires 
in ſuch a way as indicates that he will not ſtrike again; for as, upon 

his ſo retiring, he no longer continues an affailant, and the protection 


tion is d incurred by killing him. 


7 
5 2 ef # ot ut 


1 a bern come in the night to a Sahib and: carnfidFhis goods 


by theft, and the owner of the goods follow: and! ſlay him, nothing 
whatever is incurred, the prophet: having ſai 


66 ſervation of your property. lt is to be obſerved, however, hat 


Retaliation is 


Eiing a b by 
lin I. 
ſon ak 


going off, af- 
ter having 


made an at- 
tack upon an- 


of his blood (which had. been forfeited by. the dat e retalia- other 


this is only where the owner cannot recover his property but by kill- 


ing the thief; for if he know that upon his calling out the thief 
would relinquiſh the goods, and he not withſtanding neglect calling 
out, and ſlay him, retaliation is incurred upon 8 2 he i in 4 
caſe oy the Seen nee | 
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Retaliation is 
inflicted for a 
.hand - 


OFFENCES ogarſf Boo XIX. 


c H A P. II. 
ot + Retaliation 3 in | Matters ſhort of Lite” "tools 
| Fy 94. aſi Ls eng 5171271 FS | f 3 
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I: a perſon wilfully ſtrike off is hand-of deb" at. hb will is 
hand is to be ſtruck off in return, notwithſtanding it be larger than 


the hand of the other; becauſe the word of Gop (in the KoRAVN) 


% ſays, TRHERE IS RETALIATION IN CASE OF'/WOUNDS ;?*—and 


5 alſo, becauſe, as the: point upon which retaliation turns is 4 perfed 
equality, it is therefore to be inflicted in every caſe where an attention 


or foot : 


(truck off at 


the joint,) an 
ear, a noſe, 


or an eye (if 
not forced out 
of theſocketz ) 


to ſuch equality. is poſſible; and as this is poſſible in the caſe of ſtrik- 


ing off the hand at the wriſt, it is therefore incurred in that inſtance. 


No regard, moreover, is paid to the fize of the hand becauſe there 
is no difference in wo om or advantage of a hand Honpgs as it men 


een . Gebo e THIS i 
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Ir a perſon ſtrike off the foot of ere at the WO or eut off 
the noſe or ear of another, retaliation 1s to be inflicted upon him in re- 


turn, ſince in ſuch caſes it is poſſible to attend to n as thoſe are 
all en members. 


3 5 1 N br, — K 1 r 
— — . I a dT BE EE * 0 


Ix a 1 ee ſtrike another on the eye, ſo as to force the member, 
with its veſſels, out of the ſocket, there is no retaliation in this caſe, 


it being impoſſible to preſerve a perfect equality in extracting an eye. 


If, on the contrary, the eye remain in its place, but the faculty of 
ſeeing be deſtroyed, retaliation is to be inflicted, as in this caſe equa- 
lity may be attended to by extinguiſhing the 1 of the offender $ 


correſpondin g eye with a hot iron. 


— 


8 5 | Ir 
i 
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Ts a perſon ſtrike out the teeth of another, he | ſthe ſtriker] i incurs and TY for 
retaliation, although his teeth ſhould be larger; becauſe the ,fize of 
the teeth occaſtons no difference of advantage 1 in the uſe of them; and 
the neceſſity of retaliation, 121 ſuch a caſe," is moreover ſupported bya 
text 111 e enen neee 170 #6 en TOOTH ron A . 


3 


A * ad | 1 08 


ArrETIrbon is not 1 bo be inflied i in vibe eas of REY any W | 
bones except the teeth; becauſe it is impoſſible to obſerve an equality ES 
in other fractures, ſinee, if retaliation were exacted in ſuch caſes, 
it is to be apprehended that it might be inflited to a degree greater or 
leſs than the offence.— It is otherwiſe in the cif of zan for if oe | 1 
out, dyextrQing wich an inſtrument.” 2914 01, noifh % ar FF LI | 
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o oa. 8 not 0 life are of two o defend: . Offeneesſhort 


of life are 


or wilful; and Khota, or by miſadventure;—and the SEMBLANCE of either wilful, 
wilful (which, in offences affecting life, we term manſlaughter) does On 
not here find any place; becauſe the inſtrument uſed in taking life is 
the criterion by which the offence is determined to amount to n- 
ſlaughter, death being different according to the inſtrument uſed in 
producing it; but a deſtruction of any thing ſhort of life (that is, f 
member) is not different with relation to the.dilchance 1 in the m- — 
ment, as bas oy ext aps 


ok Ae 


10N. in offen es ert of life; ride a man Ape not 
and a woman, a free perſon and a ſlave, or one ſlave and another . oy 
ſlave, Shafei maintains that retaliation holds in all theſe. caſes, ex - tween a man 


cept where a freeman; ſtrikes. off the limb of a ſlave, in v hich inſtance 4 ö | 
the limb of the freeman is nt ſtruck off . for as (according to him) or HU 
retaliation. for parts of the body is a dependant of retaliation for the and another: -- - | 
Peron, (the parts of a HOO. being dependants of the whole man,) EE 


it: 


. re iti 
* 5 Wl 4 * i . 7 1 3 > 
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1 they do 
ſo between a 
 Muſſulman 
and an infidel. 


4 6 
* 


not inflicted 
where a bene 
iscutthrough; 
nor for a fab. 


— the 2 
reſponding 
. 5 


5 perſon, it alſo holds for the parts of the body, and vice vera. 
gument of our doctors 1 is, that the parti of the b body are a ſpecies of 


property: now, in all matters of property, equality is deſtroyed by 
any difference in the value; and this difference is perfectly evident in 
the preſent caſe, as the LAW eſtimates the value of the ſame members, 


in different perſons, at a different rate, ſtating the fine for ſtriking off 


of ond an infidel, both being * an n . e to INE for the 


| Retaliation is 


hand of a ſound gd he who! is s thus Giſtricinbered has it at t bis 


— 


0 PFENCES againſt Book XLIX, 


It falls that where (agreeably to his tenets) retaliation holds for the 
he at- 


the hand of a woman (for. inſtance) at only one half the fine for the 


ſame offence committed upon a man; (and in the ſame manner there 
is a difference in the value of ſlaxes.) As, therefore, the obſervance 
of that equality, indiſpenſable it retaliation, is here impratic; 


icable, -it 
follows that it cannot be inflicted. It is to be obſerved, however, 


that the inequality now mentioned, (between a man and a woman, 


&c. ) is no objection to retaliation for the perſon, with reſpect to 
them, becauſe the perſon, where it involves the / e is not held in 
the ſame light WAR re. Pre 14 ob , aa 


* =, 


ry eee 92 ae af che body b holds herons a My 15 


offences in nes, 


o — * 


Is a n frike off the nod of another 45760 the in. 
or give him a fab in any part, which afterwards heals, there is no 
retaliation; becauſe here it is impoſſible to obſerve equality, ſince 
in the former caſe bones are broken, and in the latter it is likely that 
if retaliation were inflicted the A 0 . a tab en, fre- 
Mg ingunnble. - * 0 eee ov 64 
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1 wp 1 2 a 7 2 * : : 
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1 a 1 e ., or her wither hands] are off the 


. Arab. Shil, meaning a perſoti aid n is ad 0 a 
| VV option 
* | | 


option either to cut off the defective band 4 C04 nothin g more, Y or to n Fre me 
take the complete fine for his own hand; for as, in this inſtance, he iu nothing 
cannot poſſibly obtain his preciſe right, he muſt therefore bo neceſſa- can " _ 
rily content to take ſomething leſs, or to accept of a ſubſtitute, dvr 
namely, the fine;—in the fame manner as where a perſon deſtroys 

the property of another, of the Claſs of ſimilars, but the ſpecies of 


which is no longer to be found, except what is decayed *, —in which 

caſe the proprietor of the deſtroyed article has it in his option either 

to take the decayed ſimilar, or the value of what he has loſt. Thus 

in the caſe in queſtion, the diſmembered perſon may either take the __. 

defective hand of the offender, or a fine for his own hand; and as 
upon his ſtriking off the defective hand, ir is evident that he i is content - 150 A0 oy; 

therewith, his right to any thing elſe then fails, in the ſame männer 

as where a decayed ſimilar is accepted in lieu of an undecayed ſimilar. 

If, in this caſe, the hand of the offender mortify and drop off, or be and if ſuch 

unlawfully ſtruck off, before the perſon whom he had diſmembered png e 


(in the mean 
has made his choice of fine or diſmemberm̃ent as above, he is not then tine) loft, 


entitled to any thin g. according to our doctors; —becauſe his appointed — 2 
right was retaliation, which cannot now be obtained, from the cir- 

eum of its ſubject no longer exiſting; and as the property [fine] 

could not be due, or obligatory, but from being choſen in preference 

before the cutting or dropping off of the hand, and the choice has not 

been made, his right conſequently fails, and entirely drops. It is 

otherwiſe where a perſon, having defective hands, ſtrikes off the hand 

of another, and then has his own defective hand ſtruck off for theft, 

or in retaliation; for in this caſe he muſt pay the fine for a perfect 

hand, ſince here, as his hand has been loſt in ſatisfaction of a e, 


| it ll (as it were) remains, and he oppoſes the retaliation. 


* As in the caſe of 2 pero detrojing any kind of Pe towards the cloſe of 
the ſeaſon, | 


| | FS 


Ver, W. | Qq 5 | | Tukkk 5 Fo 


There is no 


retaliation 
for the tengus, 
or the un, 


0 , 


or for any 
privation, the 
extent of 
which cannot 
be preciſel 
aſcertained. 


O FF EN CE 8 againſt 300 XLIX, 
Tux is no retaliation for the tongue, or the virile member... 


It 1 is recorded, from Aboo Yaofaf, that if either have been cut from 


the root, retaliation is due, as an obſervance of equality i is then prac· 
ticable. The argument of our doctors is that, as the yard of a, may 
is ſometimes in a faccid and ſometimes in a turgid tate; it is umpoſ. 
ſible to pay a ſtrict regard to equality in cutting it off except where 

the nut only is to be ſeparated at the Glaus, in h WF the ook. for 
cuttin S is reren ee 


N 
* 
7 


Ira N of th 1 nut er a man's 10 Ks ftrock off ders is no 
retaliation, as it is impoſſible to take of that preciſe quantity.— 
It is otherwiſe with reſpect to the ear for where either the 
whole ear, or a part, is ſtruck off, retaliation is incurred, as the 
ear is not occaſionally flaccid and turgid, but of certain aſcertain- 
able dimenfions,—whence it is 1 25 to obſerve b in this 
inſtance, 


p | 


Is A man cut off the whole of e 8 lip, bat is in- 


flicted upon him, becauſe here an obſervance of equality is practicable 


It is otherwiſe where a part only of the lp 18 cut off, as in that | 


_ inſtance equality cannot well be obſerved. 


SECTION. 
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WEN the heirs of a "urdered perſon enter into a compoſition 
with the murderer for a certain ſum, retaliation i is remitted, and the 
tum agreed for 1s due, to whatever amount; becauſe Gop has, faid, 
m the Ren gh WHERE THE HEIR OF THE MURDERED PERSON 
„ Is OFFERED ANY THING, BY WAY. oF COMPOSITION, ov or 
„ THE PROPERTY OF THE MURDERER, HEE HIM TAKE 1T ;" = 
and alſo becauſe the prophet has ſaid, 7. he 5 eir of the murdered 5 
15 ſon 1 1S at. liberty eit her to take gala, ar a 7 fine with the mur d rer's 
«© conſent.” As, moreover, retaliation 1 1s a right of the heirs, which 
they are at liberty to remit entirely by a 7355 pardon, it follows 


Retaliation 
may be com- 
muted for a 
ſum of 
money, 


that they may alſo remit it for a return, ſince their ſo doing 1 is ad- e 


vantageous to them, and life to the murderer. It is therefore lawful, 
with the conſent of the avenger of blood and the murderer ;—and it is 
the ſame whether the ſum be great or ſmall; for as the LAW does 
not ſpecify any particular amount, it is be left to the 


parties, in the ſame manner as the conſiderations for  Khoola or 


Kitdbat. 


Ir che murderer enter into a compoſition. * 5 the heirs of the 
perſon murdered, without any mention being made of a prompt or 
diſtant payment, the ſum agreed upon muſt be paid down; becauſe 
this ſum is made obligatory by a contract; and the original rule, in 
ſuch contracts, is a prompt, not a diſtant payment ;—in the ſame 
manner as holds i in the caſes of dower, and the price of property. It 
is otherwiſe with reſpect to the Deyit, or fine of blood, that not being 
impoſed by a contract, but particularly pppointed, and its rate FRO | 
by an inſtitute of the Law. 


.Qqz 5 = 


payable on 
the ſpot, if a 
term of credit 
be not ſtipu- 
lated. 
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In a compo- 
ſition for 
murder, 
wnere a fave 
is concerned, 
hisproportion 
is the ſame as 
that of a 
freeman. 


OFFENCES again} Book XLIX. 

Ir a freeman and a ſlave together murder any perſon, and the 
freeman and the ſlave's maſter afterwards defire ſome man to com- 
pound the matter [with the deceaſed's heirs, ] on behalf of both the 
murderers, for one thouſand dirms, and he compound it accordingly, 
the whole is due from them (the maſter and the other) in equal pro- 
portions; becauſe they are co-parties in the contract of compoſition; 
and the thouſand in queſtion is due as a ſubſtitute for retaliation ; and | 


as both are equally liable to retaliation, the ſubſtitute for i it muſt there. 


Oneoffſeveral 

heirs com · 
pounding a 
5390 ag de- 

feats theright 
of the reſt to 
retaliation, — 
and they get 
their ſhares of ; 
the fine of 


blood, 


with a fn of blood; for as that 3 is not due until after death, and the 


fore be PO by them in 182 ſhares. 


Ir one of the heirs of a murdered perſon pardon, the offence, or 
enter into a compoſition. with the murderer for a ſum of money op- 
poſed to his ſhare of retaliation, the right of all the heirs to retaliation 
ceaſes, and they get, in either caſe, their reſpective proportions of the 
fine of blood. It is here to be obſerved, as a rule, that as retaliation 
is the right of all the heirs, ſo likewiſe is the fine of blood. Accord- | 
ing to SB fei and Milk the fine of blood is the right of all the heirs 
except a huſband or wife; becauſe an heir is the ſucceſſor (or, in 
other words, the ſubſtitute) of the deceaſed in virtue of affinity, and 
not of any ſecondary cauſe, ſuch as — which at death ceaſes 
to exiſt, 1 - 

i Ovjecrion.—lt would eden appear that a huſband and wife do 
not inherit of each other with reſpect to other property likewiſe, ſince 
the cauſe is terminated by the deceaſe of either. 

REPLv.— According to Mali and Shaf#i, the fine of blood is not | 
due until after death: contrary to all other property, the right c of the 
heirs being connected with the eſtate of the deceaſed in the com- 
mencement of his fickneſs, (whence it is that the acts of a fick perſon 
do not hold good with reſpect to any thing beyond a 7hird of his pro- 
perty,) and dane by his demiſe; and accordingly, his eſtate goes 
among the whole of his heirs, without any exception. It is otherwiſe 


eauſe 


Cake Mei eee E K s ON. 


cauſe * is terminated by the deceaſe of the party, it follows that it 1 8 


cannot be inherited by the wwe or Huſband. | 

—The arguments of our doctors upon this point are twofold. — 
FigsT, the prophet decreed to the wife of Aſbeem Zeeabee an in- 
heritance in the fine impoſed for the blood of her huſband, — 
SECONDLY, the fine is a right to which inheritance appertains, 
inſomuch that if a perſon be flain, having two ſons, and one of 
thoſe ſons afterwards die, leaving a ſon, his heir, the fine is ſhared 
between the ſon and the ſon's ſon. It is therefore eſtabliſhed on 


behalf of a// the heirs indiſcriminately ; and the effect of marriage 
continues with reſpect to inheritance, after the demiſe of either of 


the parties. It is here proper to remark, that where one. of the 
heirs grants a pardon, as above, the ſhares due to the others are 


payable within three years. Zyfer maintains that payment muſt. 
be made within #wo- years, in a caſe where the right. of retalia- 
tion lies between two perſons, and one of them grants a pardon; 


for here an half fine is due, whence this is the ſame. as. where 
a perſon ſtrikes off the hand of another by miſtake; in which 
caſe an half fine is due, payable: within two years. The argu- 


ment of our doctors is that the half here due is a proportion of 


the fine of blood; and as the whole of a fine of blood is payable 
in three years, ſo likewiſe is any part of it. The proportion 
due on account of a hand, on the contrary, is the whole of the 
recompence for a Hand, which is payable in two years; and there- 


fore the analogy urged by Zier in this particular is not admitted. 


It is likewiſe proper to obſerve that the proportions owing to the re- 
maining heirs, (as here mentioned, ) is due from the property of. the 
W the act "w___ in oa vaſe W! * ; pd +0 


* n on ground of inheritance between huſband and. wife, namely, Ys 
marriage. 


* 


| . IF 


payable 


within three 
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Compoſition 
by the heirs 
of one mur- 
dered perſon 
does not pre- 
vent retalia- 
tion with re- 
ſpect to a e- 
cond murder, 


All the per. 
ſons concern- 
edina mur- 
der are alike 
liable to reta- 
liation. 


OFFENCES genf, Boox XLIX. 
Ir a man murder two perſons, and the heirs of one of the mur- 


dered perſons grant a pardon, ſtill the right of retaliation remains on 
behalf of the heirs of the other murdered perſon ; becauſe in this caſe. 


there are tuo retaliations, each murder being a diſtin& and ſeparate 


act.—lt is otherwiſe in the preceding example, for there one retalia- 
tion only is incurred, one murder only having been committed. 


Ir a number of perſons unite in murdering a man, / analogy ſug- 
geſts that one of them only is to be put to death in retaliation, as 


equality is indiſpenſable in the infliction of retaliation, and between 


ten perſons (for inftance) and ane perſon there is no equality. — The 
whole are, however, liable to ſuffer death, analogy being. in this in- 
ſtance abandoned for à more liberal conſtruction of the law ;—becauſe 


it is related that when, on a certain occaſion, ſeven of the inhabi- 


tants of Lena®* murdered a man, Omar decreed retaliation upon, all 
the ſeven, ſaying, If the whole people of Lena had aſſiſted in the 
„% murder, I ſhould certainly have ſlain them a//;”—and alſo, be- 
cauſe murder 1s ſtill more likely to be committed by ſeveral than by 
one; and retaliation has been ordained for the purpoſe of deter- 


ment, and a warning to the vicious. — Each individual concerned 


Caſe of a per- 
ſon guilty of 
ſeveral mur- 
ders. 


is therefore as if he alone had committed the act; and conſequently 
equality is certified, and retaliation incurred, in order that the lives 
of mankind mag be in ſecurity. | 


Ir one man murder Sal perſons, and the beirs of all the mur- 
dered perſons appear together, the murderer is put to death on behalf 


of the whole, nor are the heirs entitled to any thing further. —If, 


alſo, one of the heirs only appear, the murderer is ſlain on behalf of 
him, and the right of the others is conſequently annulled.—- Sage 


* . alla, Lane h, or Lanaa. It is a city Mlealantly 1 in the fouthern 
part of Arabia Felix, and ond one hundred miles eaſt of Mokba. 8 


maintains 


ena dt; the PERSON. 


maintains that the murderer is put to death on. behalf of the heir of 
the perſon firſt murdered, and a fine of blood is due to the others; 
and that, if all the heirs appear together, and it be not known which 
of the perſons was firſt murdered, the murderer is flain on behalf of 
the whole, and a fine of blood divided among all.—The reaſon he 
alledges is that, in the example here ſuppoſed, ſeveral murders are 
committed by one man; but one murder only 1s proved againſt him *; 5 
and as between one. murder and ſeveral murders there is no equality, | 

he is therefore put to death on behalf of one perſon only, and a fine is 
due to the others.—The arguments of our doctors upon this point are 
threefold. FIRsr, Each of the heirs of the ſeveral. perſons murdered 
is here ſuppoſed, in fact, to execute retaliation upon the murderer 
completely and individually; as in the preceding example of ſeveral 
perſons murdering one, — where each of the ſeveral murderers is as if 
he had alone committed the murder, otherwiſe retaliation could not 
be inflicted becauſe of inequality; and ſo likewiſe, i in the caſe i in queſ- 
tion, as each of the heirs is as if he himſelf executed the retaliation, 
equality is in this way eſtabliſhed, SxcoxpDl vy, There proceeds, 
from each heir, in this inſtance, a wound, ſufficient. to. diſpatch the 
ſoul [of the murderer]; and conſequently the death [of- the murder- 
er] is referred to each of them individually :—for it is a rule that 
| whenever an effect ſprings, from a variety of cauſes, it muſt neceffarily 
be referred to thoſe cauſes collectively; ; and it then muſt follow, 
either that a part or the. whole of the effect is referred to each particu- 
lar cauſe; and as the former is here impoſſible (ſince the diſpatching | 
of the ſoul. from the body is a thing incapable of diviſion, fo as to 
have any part of it in particular referred to any particular cauſe) it is 
therefore determined that the whole effect is referred to each cauſe 
individually. - THIRDLY, retaliation has been inſtituted with a view 
to the ſecurity of mankind, under a precept which militates 1 | 


NP Petal: one murder alone bein: ſufficient to convie the criminal, none 4 the | 
W are adduced i in judgment againſt him. | 


= - OFFENCE < cant Boox' XLIX, 


it, the prophet having ſaid, Man is the choſen veſſel of GoD ja c - 
* curſed is he who deftroyeth the ſame ;—and as this ſecurity is ob- 

_ tained by putting the murderer to death, retaliation alone is there - 
fore lulkctent, and conſequently! no fine 1 is . 


Retaliation » FL Warn a perſon who had incurred retaliation dies, the right to 
done away | 
the death of retaliation neceſſarily ceaſes , as the fubje& of it no Tooger remains. 
the murderer. 4 


Two men Is two men cut off the hand of one man, by both ſeizing a knife 
uniting to - 


maim a third and apply ing it to the joint, until the hand be ſeparated, "tetallation 
2 hey Horan is not to be inflicted on either of them, but they are CU oats | 
one half of the fine of blood; becauſe the mul& for a hand is half the 
fine for the perſon; and as they united in depriving the man of his 
hand, the half of the fine of blood therefore falls upon each. —Shafei 
maintains that the offenders are each to be deprived of a hand; be- 
cauſe the hand is a dependant of the perſon; and as, if two men kill 
one, retaliation is executed upon both, ſo in the ſame manner, in the 
caſe of a hand, as it is a dependant of the perſon, retaliation is EXC» 
cuted upon both the offenders. —Beſides, retaliation, whether for the 
perſon, or for parts of the body, has been ordained for the purpoſe of 
determent.— Hence, whatever is eſtabliſhed with reſpect to the per- 
ſon for the purpoſe of determent, is likewiſe eſtabliſhed with reſpect 
to the parts of the body for the ſame purpoſe ; and as, in caſes con- 
cerning the perſon [life,] retaliation is inflited upon both the mur- 
derers hace two men murder a third, fo likewiſe, in a caſe of di- 
memberment, retaliation is inflicted upon both.—The | arguments of 
our doctors upon this point are twofold. FigsT, each of the offend- 
; ers, reſpectively, has cut off a part of the hand, inaſmuch as the am- 
|,  putation has been effected by both, and the ſubject is capable of par- 


* + Conſequently, no fine is 8 either from the murderer's eſtate, or from his Alulas. 
tition. 


char. III. <a PERSON. 65 


uon part of the amputation is therefore refertdg to one of the 
offenders, and a part to the other; and as there is no equality be- 
tween the amputation of a part of the hand, and the amputation of 
the whole, there cannot, conſequently, be any retaliation. It is 
otherwiſe in caſes affecting the perſon {life,] as the act of mh 0g We | 0 
the ſoul from the body is incapable of partition. - SECONDLY, in 4 
murder committed by ſeveral perſons, (that is, where a number 
mite in murdering one,) it is moſt probable that no one will cone 
to the aſſiſtance of the murdered; whereas, in the caſe of two per- "Ins 
ſons uniting to cut off the hand of a third, as there is neceffarily a 
conſiderable delay in the execution, it is moſt probable that the per- 
ſon they deſign to injure may obtain aſſiſtance before they effect their 


purpoſe.— Hence between the cafe | in n queſtion and a caſe eee 
the perſon there 1 is no eee, 1 ͤ te, of. 


4 F* 
2 , * 
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Ir a man ſtrike off the right hands of t two K or 1 455 A perſon 
hands of two, and both appear againſt him, the right hand of the maiming #2v0 


others is Ia; 
offender is cut off in the former inſtance, or 0 his left hand in the lat- ble both to 


ter, and a moiety of the fine of blood is moreover exacted from him, Ai | 
and divided equally between the parties and this whether 'the . 
hands were ſtruck off, both at the ſame time, or one after the other. 
fei maintains that in the latter inſtance, the hand of the offender 
is ſtruck off ſolely on behalf of him who was firſt deprived of his 
hand; and that es both hands were ſtruck off together, the par- 
ties draw lots, and the retaliation is then executed on behalf of him 
to whoſe lot it falls. —The argument of our doQors is that, as the 
diſmembered parties are upon an equality with reſpect to the round 
of their claim, (each having loſt a hand,) they are therefore upon an 
equal footing” with reſpect to the e alſo, namely, the retaliation, 
in the ſame manner as two creditors are upon an equal footing. in 
their claims upon the eſtate of a deceaſed Ps notwithſtand- : 
Vol. IV. 0 . 
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and, if only 


one of the two 


appear, reta- 


liation is ex. 
excuted on 
his behalf, 


and the other , 


gets the fine, 


OFFENCES Sn Book XIX 
ing the debt owing to one be of prior date to that owing to the 


other“. * | 


Ir a man ſtrike off the right hands of two others, or the 4% hands 
of two, and only one of the parties appear, retaliation is executed on 
behalf of this one, and a moiety of the fine of blood is due to the 
other; becauſe the party preſent is entitled to take his right; and 
the right of the abſent party is dubious, ſince it is poſſible that, if 


9 preſent, he mn ight either pardon the offence or decline proſecuting 


and it is not allowable to make any delay in rendering a certain right 
on account of one which is merely cor: ectural; Rai as, upon the 
party preſent taking the retaliation, the ſubject on which the other 


party might execute it no longer remains, the fine is the appointed 


right of the other, ſince Lbs the offender has Joſt his hand on ac- 


count of a right which lay againſt him, and may therefore be ſaid to 


have obſirufted the right of thys 6 mo 


A ſlave may 


be put to 
death on con- 
feſſing a mur- 
der. 


5 ul, p · 138. 


Is a ſlave confeſs a murder, he incurs 9 Zifer main- 
tains that the acknowledgment of a flave is not valid in this inſtance; | 
for as he, by fuch acknowledgment, ſets at nought the right of his 
maſter, it therefore cannot be admitted, any more than the acknow- 


ledgment of a ſlave concerning property . — The arguments of - our 


doctors upon this point are twofold. FIRST, a ſlave, in confeſſing 
a murder, is not liable to any ſuſpicion, ſince ſuch confeſſion is * 
tially prejudicial to himſelf, as being productive of his death. —8 f- 
Saen a ſlave, with reſpect to his blood, continues in his origiual 


„ The tranſlator apprehends that little apology is neceſſary for his beit omitting the 
arguments advanced by Shafei in ſupport of his doctrine, and the reaſonings adduced by 
the Haneefite doctors in reply to them, as they are much of the ſame en with 
thoſe which have been already recited. 


+ A ſlave's en [ano EE property is not of any weight. bee Vol. 


„ fate 


Cane. II. ce PERSON. 


ſtate of liberty, freedom being the original ſtate of MAN,—whence it 


307 | 


is that the acknowledgment of a maſter, inducing puniſhment or 
retaliation upon his ſlave, is not admitted. With reſpe& to the ar- 
gument of Zifer, we obſerve that the acknowledgment of murder, 


by a ſlave, is prejudicial to himſelf poſtively; but it is ſo to his maſ- 


ter only by W which is of no weight. | 


Ir a man fully ſhoot an arrow at any perſon, and the arrow | 


paſs through that perſon, and then hit another, and they' both die, 
retaliation is incurred on behalf of the former perſon, and a fine of 


blood on behalf of the latter, to be paid by the A#ilas of the mur- 


 derer ;—becauſe the firft killing is murder; whereas the ſecond is only 
homicide by miſadventure,—in the ſame manner as where a perſon 


Caſe of mur- 
der and erro- 
neous homi- 
cide united, 


ſhoots at a deer, and his arrow hits a man.—An act, moreover, is 


eſtimated according to the number of its effects; and hence it is poſ- 
ſible that the act of the murderer, in ſhooting the arrow, was wilful 
with reſpect to the one off roman and inadvertent with reſpect to the 
other. 


SECTION. 


' 


Ir a man ſtrike off the hand of another by miſtake, and then day 
him wilfully before he has recovered from the wound, —or, ſtrike 
off his hand wilfully, and then ſlay him by miſtake before he has re- 


Caſes of 


maiming u- 
nited with 
homicide. 


covered, —or, ſtrike off his hand by miſtake, and after the wound is 


healed ſlay him by miſtake, —or, ſtrike off his hand wilfully, and 
after the wound is healed flay him wilfully,—he is proſecuted on 


Rr 2 | both 
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both counts in all theſe caſes*.—The ground of this is that both the 
wounds muſt be conſidered under one head, if it be poſſible that the 
+ ſecond wound was merely a completion of the firſt, as ſlaying is moſt. 
frequently effected by ſeveral ſucceſſive wounds; for if each wound 
were, confidered ſeparately, one being regarded as mortal, and the 
other not, it would create a difficulty 1 in the determination,—The 

ſecond wound is therefore to be regarded merely as a completion of 
the firſt, and both included under one ſentence,—except where this 
conjunction is impoſſible, when each wound muſt be conſidered un- 
der a ſeparate head. Now, in the four caſes here ſtated, this con- 
junction cannot be made; for, in the two fir caſes, the two acts are 
ſubject to two different ſentences, and in the two others, the ſecond 
wound is not inflicted until after the party has recovered from. the 
Frſt, a circumſtance which prevents the one from having any con · 
nexion with the other. —If the ſecond wound be inflicted before the 
firſt is healed, and the acts be both of the ſame ſpecies, both being 
by miſtake, they are reſolved under one head, undiſputedly, ſince a 
conjunction is in this inſtance poſſible ;—and therefore one fine ſuf. 
fices.—If, on the contrary, the offender firſt ſtrike off the hand wil- 
fully, and then, before the wound is healed, kill the perſon wilfully, 
the magiſtrate may deſire the heirs either firſt to, ſtrike off the of- 
| fender's hand, and then to put him to death,—or to put him to death 
at once, without ſtriking off his SU He ng other words, the heirs 
have either of theſe modes in their choice, and the magiſtrate alſo is 
at liberty to determine either way. — This is according to Hanegfa.— 
The two diſciples maintain that the offender, in this inſtance, can 
only be put to death, and is not to have his hand ſtruck off beſides; 
for here It 18 Pg to reſolve both the end under one head, both. 
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| „In the firſt of theſe caſes, therefore, FR offender's ad Ahh to a "Fol ve | 
the hand, and he alſo ſuffers. retaliation for the murder; in the fecond; he is ſubject to re- 
taliation for the hand, and alſo to a fine for the homicide ; in the third, he is ſubject to a 


fine for the hand, and alſo to a fine for the homicide; and in the fourth he ſuffers retalia- 
tion, firſt for the hand, and then for the murder. 


the 
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the acts being of one de Peciel namely bor. The: argument of Ha- 
neefa is that 3 in this caſe a conjunction of both Notes Under one 
head is impoſſible; becauſe the two acts are eſſentially different, one 
being merely the diſmemberment of a part of the body, whereas the 
other is a deprival of life.— Both, moreover, as being wilful,' are 
ſubje& to the ſame rule, namely, retaliation ; and retaliation requires 
an equality with reſpe& to the act, which, in the caſe in queſtion, 
cannot be obſerved but by taking life for life, and a hand for a hand-: 
but if both. wounds be reſolved. ander one head it is impoſſible to pre- 
ſerve equality, becauſe in that caſe the offender is only flain, with- 
out any retribution for the diſmemberment.—Befides, the murder 
prevents any reference of the conſequence to the diſmemberment, 
inſomuch that if the two acts were to proceed from two different 
perſons, retaliation would be due upon the murderer.— Theſe two 
offences are therefore ſubject to the ſame rule as the two between 
| which a recovery mtereencs e oo nm ur _ OS. 
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' | | | 
Ir a perſon give dr one hundred ſtripes I with a ſtick or e 
rod, ] and the perſon ſo ſtruck recover from ninety of the ſtripes, . * 
as that no mark of them remains, and then die in conſequence of the N 
ten laſt ſtripes, one fine of blood is due; —becauſe, upon his recovers I inflicted; , 


ing from ninety of the ſtripes, they are no longer of any confidera- 

tion with reſpe& to the fine, notwithſtanding they ſtill be ſo with 

reſpect to correction; and hence, with reſpe& to the fine, no more 

than ten ſtripes remain to be conſidered. The ſame rule obtains with 

reſpect to every wound which heals and leaves no mark, according to | _ 

| Haneefa.—Aboo 2500 if alledges that in ſuch caſes a fine is due in _ © 
portion to the pain or trouble ſuſtained ;—in other words, an eſtimate - - 


muſt be made of what is the adequate recompence for ſo much trou- 
ble, and the reſult gives the fine to be impoſed.— Mohammed, on the ; 


* Along train of futile reaſoning is here omitted, as being of no conſequence whats | 
ever to the ſubject, nor tending to throw any new light upon it. TE Oz a 
| "Wage | La other 
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Forgiveneſs 
by a maimed 
perſon does 
not exempt 
from a fine, 
in caſe of his 


unleſs it ex- 
tend to any 
conſequence of 
the maiming. 
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other Rr} ſays that nothing is due in ſuch a caſe except the expences 
of the phyſician or ſurgeon. 3 384 


| 


Ir a perſon give another one hundred ſtripes, and thereby cut 
him, and the cuts heal, but leave ſcars, an Hakoomrt Adil, or 
award of equity, is due on account of ſuch ſcars. (An explanation 

of Hakoomit Adil ſhall be given in its 0 place *.) 0 


Ir a jo ſtrike off the hand of another; and the perſon ſo diſ. 
membered pardon the diſmemberment, and afterwards die in conſe- 
quence of it, a fine of blood is due,—from the offender's property, 
if the offence was wilful, —or from his Akilas, if it was by miſ- 
adventure. — If, on the other hand, he pardon not only the dif- 
memberment, but alſo any conſequence which may ariſe from it, and 
afterwards die of the wound, his pardon comprehends both /ife and 
diſmemberment ;—and then, if the offence was committed by miſtake, 
the pardon is eſtimated as from one third of the deceaſed's property +; 
but if it was committed wilfully, the pardon is in that caſe eſtimated 
as from the whole of the property J. The reaſon of this is, that the 
decree in wilful murder 1s retaliation ; and as retaliation is not pro- 
perty, the right of the heirs is not connected with it before the de- 
miſe of the wounded perſon, wherefore the pardon and remiſſion are 
valid on his part, and are conſequently eſtimated as from the whole 
of his property. Manſlaughter, on the contrary, is ſubject to the 
law of property; and as the right of the heirs is connected with the 
dying perſon's property, the remiſſion, therefore, in ſuch caſe, is 
eſtimated as from the third of the property; becauſe it is a gift of the 
fine; and the gift of a dying perſon takes effect in one third; and as 
this 1s 2 bequeſt to the Atlas of the murderer, not to the murderer 

* In the next following book, treating of Fines. 


+ That is to ſay, it has effect in remitting one third of the fine ; but fails with reſpect 
to the other two thirds, which therefore ſtill remain due, notwithſtanding the pardon. 


t In other words, it has effect in a a complete remiſſion of the fine. | 
himſelf, 


| Enay. III. ' te PERSON. 

himſelf *, it is conſequently valid. This is according to Haneefa.— 
The two diſciples maintain that pardon for the diſmemberment ex- 
tends alſo to life ;—(and the ſame difference of opinion obtains where, 
a perſon pardons another for giving him a cut, of which he afterwards 


dies.) Their argument is, that the pardon of the diſmemberment is 


alſo a pardon of its effect, which muſt be one of two things, namely, 
the Joſs of a hand in caſe of a cure, or the loſs of life in caſe the wound 
prove fatal. A pardon of diſmemberment, therefore, is alſo a pardon 
of one of theſe effects, whichever it may happen to prove. Another 


92 


argument is, that the term diſinemberment extends both to a mortal 


wound, and alſo to one not mortal; and therefore a pardon of diſinem- 
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berment is a pardon either way; this being the ſame as a pardon of an 


offence ;—in other words, if the wounded perſon were to ſay, I par- 
don this offence,” a pardon is eſtabliſhed in both ways, the term 
offence comprehending mortal wounds and | alſo wounds ar mor- 
tal. The argument of Hanegſa is, that here a cauſe of reſponſi- 
bility is eſtabliſhed in the death of a perſon. whoſe blood was in a con- 
tinual tate of value and protection; and to this the pardon does not 
expreſsly extend, becauſe it was granted with reſpect to the diſmmem- 

berment, which is different from the death; and in conſequence of the 
wound proving mortal it becomes evident that the a& was in reality 
murder; and with that alſo the right of the murdered perſon is con- 
nected; and as no pardon was granted with reſpect to that, a decree 
of reſponſibility for it iſſues. | Analogy would ſuggeſt that retaliation 
is incurred for it, as being a wilful murder: but on a more favourable 

conſtruction of the Law a fine only is due, as in conſequence of for- 
giving the diſmemberment a demur 1s engendered, and retaliation is 
rel by de demur. In reply, moreover, to the arguments of the 


? 


* The hates of this/ Ati tion is, that any bequeſt by a hindered perſon on behalf of 
his murderer is null. The pardon is here conſidered in the light of a bequeſt; for as the fine 
for his hand virtually belongs to the diſmembered perſon from the inſtant of the act, his re- 

miſſion of it is, in —_ a. \ beguef of a to the Atilas of the none; | 


two 


8 
— —— —ä —— ꝑ q — — 
7 ** 
7 - 2 
1 
5 


- 
- 
p 
Po £ 
> - 
> 2 — ** 
. 
— * 
- 
- 
* * e ̃ ˙MA—2 ß dd y y . 7: (+7 5 HDR 
» - , wg » . = 
a= * . . * 3 * o 6 Ac - 
l _ ; | eee rt, pe Sh © : 


112 


Caſe of a wo- 
man marry- 
ing a man in 
recompence 
for maiming 
him. | 


OFFENCES agar Book XLIX: 
two diſciples it is anſwered, that the conſequence [death} is murder 
from the beginning, and not merely one deſcription of effect produced 
by 6 and therefore a pardon of the di ;/memberment 18 
not a pardon of the murder. It is otherwiſe in the pardon of an of- 
fence, as the term offence comprehends both murder and maiming. It 
is alſo otherwiſe in the pardon gf à cut, and of every conſequence 


which may ariſe from it, ſince in this aue the n is Wein ex- 
tended to death itſelf, 


Is a woman ſtrike off the hone i a man, and marry bim, as a 
recompence, and he afterwards die of the wound, the woman is en- 
titled to her proper dower, and a fine of blood is due from the 
Akilas if her offence was involuntary, and from herſelf if it was 


wilful; becauſe, according to Haneefa, a forgiveneſs of the diſmem- 


berment is not a forgiveneſs of the conſequence, and therefore her 
marrying him in- recompence for the diſmemberment merely implies : 
a pardon of the diſmemberment itſelf, but not of any effect which 

may reſult from it. Hence ſhe is ſtill liable to the fine of blood in 


ceaſe the man die. It is here to be obſerved that if the diſmemberment 


have been wilful, the marriage on account of ſuch diſmemberment is 
a marriage in lieu of retaliation; and as retaliation, not being pro- 


to her proper dower. A dower being therefore due 70 the woman, 


and a fine owing rom her, there is a mutual liquidation in caſe both 
be of an equal amount; or if the fine be more than the dower, the 
woman is to pay the difference to her huſband's heirs; or if it be 4%, 
the heirs muſt pay her the difference. If, on the contrary, the diſ- 
memberment have been accidental; the marriage is in lieu of a mulct 


for the hand; but as, upon the diſmemberment proving fatal, it is 


aſcertained that no fine. is due for the hand, it follows that the ſpeci- 
fic ſum which ſtood for the dower no longer exiſts, and conſequently 


that a proper dower is due; —in the ſame manner as Where a Woman 


marries a man ** for what is in his hand,” —and it prove that he had 
nothing 


CRHAP. III. "th PER 8 O N. 


nothing in his hand,—in which caſe a proper dower is due, and ſo here 


likewiſe. In this laſt inſtance, moreover,' there is no mutual liquida- 


tion of the dower by the fine of blood [due in conſequence of the 


huſband's deceaſe ;] becauſe, as the offence was not wwlfuly, but by 
miſadventure, the fine falls not upon the woman, but upon her Akilas, 


—whereas the dower is the right of the woman herſelf; and there can 
be no mutual liquidation unleſs each party owe e ſomething to the | 


_ 


Ir, in the example above ſtated, the man marry the woman as 
ea ſatisfaction for the diſinemberment, and every conſequence which 


* may, reſult from it, or as a ſatisfaction for the offence,” and he 


afterwards die of the wound, the woman is entitled to her proper | 
dower if the diſmemberment was wi/fu/; becauſe, in this caſe, ſne 


married in lieu of retaliation; and retaliation, not bein g property, is 
incapable of conſtituting a.dower;—in the ſame manner as where a 


woman marries for wine or a hog;—in which caſe, thoſe articles not 
being property, ſhe is entitled to her proper dower;—and fo here 


likewiſe. In this inſtance, moreover, the retaliation is completely 
remitted, and nothing remains due from the woman [in lieu of it;] 
for upon the man conſtituting retaliation the dower, he becomes con- 


tent that it ſhould be remitted on behalf of the ſame. The original 
retaliation, therefore, ceaſes, in the ſame manner as where a perſon 


remits retaliation on the condition of its being converted into property; 


and no fine is due (in conſequence of the deceaſe of the wounded | 


perſon,) becauſe the offence was wilfy/®, If, on the contrary, the 


diſmemberment was accidental, the fine of blood is in that caſe con- 


ſidered as the woman's dower, and a proportion of it adequate to her 
Proper dower i is remitted from her Akilas, and the remainder is re- 


* In ct of the offence * wilful, the fine for it would be due from the 


woman herſelf, and not from her Altlas, JHA rf | ; 
Vol. IV. J 7 carded 
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Retaliation 
for maiming 
does not ex- 
empt from 
retaliation for 
the per/on, in 
1 CN, caſe of the 
33 death of the 
4 \ maimed, 
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garded as a bequeſt to them *; for here the marriage in recompence of 
the diſmemberment 1s a Marriage in lieu of the conſequent, namely, 
the fne; and as the fine, being itſelf property, 1s capable of conſti- 
tuting a dower, it 1s the Joie accordingly ;—but this only i in the 
proportion of the woman's proper dower. With reſpect to the re- 
mainder, it is conſidered as a bequeſt to the woman's Alas, which 
they are competent to benefit by, as not having been themſelves con- 
cerned in the bloodſhed. If, therefore, the amount do, not exceed 
one third of the deceaſed's property, the whole is remitted to them; | 


or, if it exceed, they have to Pay the difference to the heirs * 


as Zeyd wilfally firike of the kun of Khalid, and 1 ſaffer retalia- 
tion, and Khalid afterwards die in conſequence of the loſs of his hand, 
Zeyd is ſtill liable to be put to death in retaliation, as he then appears 
to have murdered Khalid, who is conſequently entitled to retaliation 


for the perſon. The heirs of Khalid, therefore, may put Zeyd to 


death, as the right of Khalid to retaliation for the perſon is not done 
away by the Gliderberment of the offender in the ſame manner as 


where a man, being entitled to execute upon another retaliation for 
the perſon, takes a Kin from that other in which caſe his right to 


retaliation for the perſon is not annihilated; nor is any thin g Aue for 
the limb, as the whole perfon © was forfeited, and the limb was only a 
part of it; and ſo likewiſe in the bee e e Abus Dy | 


* The reaſon of this di inAion is that, in accidental offences, the fine falls upon the 


Atilas, not upon the offender; whereas, in the caſe of ww; ful offences, the fine being al- 


ways conſidered as a compromiſe for 1 falls upon the offender . the Akilas 


having no concern in it. 


+ To underſtand the ebb which runs through this and the preceding example, 
it is neceſſary to recollect that a dower, like any other conſideration, may be underſtood 
either by an actual payment of ſomething to the woman, or by the remiſſion (on the part of 


the huſband) of ſomething owing from the woman. When, therefore, we ſay, & the fine 


<« conſtitutes the dower,”” or © retaliation conſtitutes the dower,” nothing more is meant 
than that the woman. marries the man in n conſideration of thoſe being remitted $ to her. 


alleges 


% 
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alleges that upon avition off the offender's FRY the ng to as 


funker retaliation ceaſes, as the retaliation being executed in that 
manner, the offender is diſcharged from all further conſequences. To 
this, however, it may be replied that the hand of the offender was 
ſtruck off only under the idea of that being the ſole right; and that 


315. 


therefore the offender is not diſcharged from retaliation for the blood- | 


| ſhed, as the death of the wounded perſon Rad not then taken 
Pe . 


Ir the het of a murdered perſon cut off the hand of the murderer, 
and remit any farther retaliation, either before or after the decree of 
the magiſtrate, authorizing the ſame, he [the heir] owes a fine for 
the hand, according to Haneefa. The two diſciples, on the contrary, 
maintain that nothing whatever is due; becauſe here the heir of the 
murdered perſon has taken what was his right, and conſequently 1s 
not required to make any atonement ; for he is entitled to deſtroy the 


— 


An heir exe- 
cuting retali- 
ation for 


murder, by 


maiming , 
without au- 


thority from 


the magi- 
ſtrate, is li- 
able to a fine, 


perſon of the murderer in toto; and as a limb is merely a dependant of 


the berſau, it follows that he is entitled to deſtroy any particular /imb. 
He is therefore not required to make any atonement whatever, 


whether the diſmembered murderer pardon him or otherwiſe,—or, 


the wound prove fatal or otherwiſe,—or, he firſt ſtrike off the hand and 


then take the life, either before or after the wound is healed; this 
caſe being analogous to one where, retaliation for the hand being due, 
the perſon who is to exact it firſt ſtrikes off the fingers of the offender's 
hand, and then remits the retaliation- upon the hand,—in which caſe 
he is not reſponſible for the fingers. The argument of our doQors is 
that in this inſtance the heir has taken what was not his right ; for 
| 4illing was his right, not diſmemberment. A fine is therefore due for 

the hand of the murderer thus unjuſtly ſtruck off. Analogy, indeed, 


would ſuggeſt that the murderer's heir is here entitled to exact retali- 


ation for the hand :—that, however, is remitted becauſe of a doubt ; 


for it was lawful for him to ſtrike off the murderer s hand as a de- 


pendant of his' * ; Retaliation, therefore, being n remitted, 


8a | 5 this” 


316 


the fine is due :—after, however the murderer recovering from the 


In retaliation 
for maiming 
a fine 1s due, 


if it occaſion 
death. 


he has only taken what was his right, and it is impoſſible to reſtrict 


mortal, in which caſe the murderer's heir is ma to take his 
right“. 


any part of the body, and ſtrike off that part accordingly, and the 
perſon upon whom retaliation is thus executed die in conſequence, the 
: perſon in queſtion is liable for a fine of blood, according to Haneefa. 


' mitted in this inſtance, becauſe of the doubt which here exiſts; for 


merely to take his right. A fine, therefore, is due from him. It is 


| being, for the moſt part, merely a repetition of what had me before. 
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wound, and not before; for it is poſſible that the wound may prove 


Ir a perſon be entitled to retaliation upon another with reſpect to 


The twodiſciples allege that he is not in any reſpect reſponſible, fince 


diſmemberment to the condition of /afe/y,—(in other words, to re- 
quire that it be executed ſo as not to endanger the perſon who ſuffers 
diſmemberment,) for if ſach were the caſe, retaliation would be alto- 
gether prevented, it being impoſſible always to avoid its proving fatal, 
The perſon in queſtion, therefore, ſtands in the ſame predicament 


with an Imdm, a cupper, or a phlebotomiſt;—in other words, if an 


Inim execute retaliation by cutting off a limb, or a cupper apply his 
cupping-horn, or a phlebotomiſt uſe his lancet, by deſire of a patient, 
and the wound ſo occaſioned prove fatal, ſtill no fine is due; and fo 


here like wife. The argument of Haneefa is that the perſon in queſ- 
tion has ſlain another wron gfully; becauſe his right was to diſinember, 


not to Lill, but here he has 4i/led. Now, ſuch being the caſe, ana- 
logy would ſuggeſt that retaliation is incurred by him, as baving wil- 
fully and without right ſlain another. Retaliation, however, is re- 


the perſon, in cutting off the limb, did not intend to deſtroy life, but 


otherwiſe with reſpect to the Imdm, the cupper, or the phlebotomiſt, 
for all theſe 5 pan been N in virtue of his office, 


*The reply to the arguments of the « two diſciples is omitted | in the tranſlation, 


which 
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which requires him to perform ſuch acts for the good government of 
the people, —and the cupper or phlebotomiſt, in virtue of orders from 
and agreement with the perſon upon whom they perform their opera- 
tions. It is to be obſerved, moreover, that the performance of any 
thing ſtrictly incumbent is not reſtricted to the deſcription of ſafety,— 
ſuch, for inſtance, as the ſhooting of an arrow at an enemy: but in 

the caſe in queſtion there is nothing ſtrictly incumbent ;—nay, forgive- 

' neſs is rather commendable, Gop having ſaid, Ip IE REMIT RE- 

„ TALIATION, IT 1s A KINDNEss8.” The taking retaliation for the 
hand, therefore, is a matter of indifference, in the ſame manner as. 


hunting game; and canlaqueatly- 1 is reſtricted to the condition of 
ſafety. 
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Of Evidence 1 | Caſes of Murder | . 


Ir a perſon be ſlain, and Ieave two ſons, one e preſent 1. and another Lvidence 0 
abſent, and he who is preſent eſtabliſh evidence to the fact, and the be clablihed 


other afterwards appear, it is in this caſe requiſite that he alſo eſtabliſh — g 
evidence to the fact, according to Haneefa. The two diſciples, on and inde- 


dant of 
the contrary, maintain that there is no occaſion for this. If, how- the othsr. 


* The tom is her to be uiderfiood in « general ſenſe chin very fe. 


homicide, 


+ Inthecity, or the court of the Lan. 
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ever, the perſon was ſlain by madventure, there is in that caſe no 
occaſion for a ſecond eſtabliſhment of evidence, according to all our 
doctors, any more than in the caſe of proving a debt due to the de- 
ceaſed. The argument of the two diſciples, in the point where they 
differ from Haneefa, is, that retaliation is eſtabliſhed to the heirs in 


the manner of an inberitance; —in other words, ehe right to retalia- 


tion is firſt eſtabliſhed in the anceſtor *, and then devolves to his heirs, 
in the fame manner as a debt; for as retaliation is a retribution for the 


_ perſon F, the right to it therefore reſts with him to whom the perſon 


belongs, namely, the murdreũ perſon, in the ſame manner as the 


ſme, which belongs to the murdered in virtue of his right to retalia- 


tion; whence it is that if the retaliation be converted into a property, 
by the heirs compounding it for a ſum of-money, ſuch property Is 


cConſidered as belon ging to the murdered, inſomuch that his debts may 


be diſcharged therewith, and his bequeſt alſo holds with reſpect to it; 


and likewiſe, that retaliation is entirely remitted by the deceaſed 


having forgiven the offence after he was wounded. Any one of the 
heirs, en e is proſecutor on behalf of the others. The argu- 


ment of Haneefa is that retaliation is eſtabliſhed to the heirs merely 'by 


ſubſtitution, and not as an inheritance. Now by ſubſtitution is here to 


be underſtood one perſon ſtanding in the place of another in perform- 
ing that other's act. Thus, in a caſe of bloodſhed, where it has been 
n committed, the perſon ſlain is entitled to do the ſame by 
the ſlayer: but as he is incapacitated from this by death, his heirs are 
his ſubſtitutes for the execution of it; act that he has any property 
in that act, which afterwards devolves to his heirs, — for retaliation is 
not eſtabliſhed until after the deceaſe of the murdered perſon, and a 
defunct is incapable of having any property in retaliation, as it is an 


- Arab. Mawris meaning the perſon from Whom Inheritance deſcends, 4 See note in 
Vol. II. p. 705.) Mi 


+ Arab, Zdt, meaning the ſelf, the bby as connected with the foul, # See note in 
p. 276.) | 
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af, and it is n that any act ſhould 3 Ha the 2 
The deceaſed, therefore, has no property in the retaliation. It is 
otherwiſe with reſpect to debts, or the fine of blood, as theſe are pro- 
perty, and a defunct is capable of being a proprietor; as where, for 
inſtance, a game-catcher lays his ſnares, and then dies, and game is 
found in the ſnares after his deceaſe,—in which caſe the game-catcher 
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is conſidered as proprietor of the ſame. Retaliation, therefore, being 
eſtabliſhed by ſubhtitution, and not as an mberitance, no one of the 


heirs can be litigant for the others: and as the others ſtand in need 


of again eſtabliſhing their evidence, the abſent heir will therefore 


be required, on a making his e to eſtabliſh evidence on 
his part. 


Ir a murderer adduce 5 to prove, againſt the preſent ole 
that the abſent heir has remitted the retaliation, in this caſe the pre- 
ſent heir is litigant, and the evidence thus adduced by the murderer 


being credited, the right of retaliation ceaſes accordingly. The mur- 
Fug moreover, is not in this caſe under any neceſlity of producing 
his evidence again upon the abſent heir appearing; for his plea here is 


that „'the right of the preſent heir to retaliation has been commuted 
„into a right to property, a plea which cannot be ſubſtantiated 
but by proving the remiſſion on the part of the abſentee. In fine, 
the plea of the defendant i is here founded on the plea of the abſcntee's 


| remiſſion; and as, in all ſuch (caſes, the party preſent is litigant for 


Retaliation 1s- 
remitted by 
the murderer 


adducing _ 
evidence to 


prove the re- 
miſſion of it 
by an abſent 
heir, 


the abſentee, the preſent Reir. 4 18 1-Hhievefare genes for the abſent heir 


in this inſtance. 3 4A 


Ip Aa ſlave held in partnerſtup between two men be murdered, one 


of the owners being preſent, and the other abſent, and the preſent 


owner adduce evidence againſt the murderer, in this caſe, upon the 
abſentee appearing, he alſo is required to adduce evidence. If, alſo, 
the murderer adduce evidence to prove that the abſentee has remitted 
the retaliation, in this caſe the owner — is litigant, and the 
| 3 murderer 
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Rule in caſe 
of two preſent 
heirs bearing 
teſtimony to a 
remiſſion by 
' anabjent heir, 
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mufderer is therefore under no ncceflity of again adducing evidence 


upon the abſentee appearing, for the reaſons 520 in the preceding 
examples. 


Is the heits of the perſon murdered he thre, 4041 Ro of them 
give evidence againſt the third, that & he has remitted the retalia. 
4 tion,“ their evidence ſo given is null, but. the retaliation is confi. 
dered as being remitted by theſe two; becauſe, in bearing evidence "Þ 
above, they acknowledge retaliation to have been remitted, and their 
acknowledgment, ſo far as it affects themſelves, muſt be credited,— 
(The nullity of the evidence, in this inſtance, is becauſe of its tend. 
ing to the advantage of the witneſſes, as converting retaliation into 


| property. )—It is to be obſerved that the caſe here conſidered may oc · 


cur in four different ſhapes.—FIRs r, where the murderer confirms 


the evidence of the two heirs in queſtion, and the third heir denies it, 
in which caſe a fine of blood is due among the three, in equal ſhares; 
becauſe the murderer, in confirming the evidence of the two heirs, 


makes an acknowledgment of two thirds of the fine in their favour; 
and he at the ſame time claims that . the right of the hd heir has 
«© dropped, in conſequence of the remiſſion granted by the others,” 


a plea which is reſiſted by the third heir, and cannot be eſtabliſhed by | 


the teſtimony of the others, inaſmuch as their evidence is null, 
whence he owes an atonement to this heir likewiſe, namely, a third 


of the fine—SEgconDLY, where both the murderer and the third her 
confirm the evidence of the two heirs, —in which caſe two thirds of 


the fine of blood go to the two teſtifying heirs, for the reaſon already | 
mentioned; but the third heir gets nothing whatever, as in confirm 


ing the evidence of the other two he acknowledges a remiſſion, and i 


therefore not entitled to any thing.—THIRDL v, Where the murderer 
and the third heir both deny the truth of the evidence, —in which caſe 
the third heir is entitled to one third of the fine of blood ;—but the 
two teſtifying heirs get nothing whatever; for as they have acknow- 
ledged, againſt themſelves, that retaliation has ceaſed, they muſt be 
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credited; but they at the ſame time claim that the ſhares of RY | 
have been converted into property *; and a claim cannot be admitted 
unleſs ſupported by proof, which with reſpect to them does not ap- 
pear, as their teſtimony does not ſerve for proof in their own cauſe. 
The ſhare of the third heir, on the contrary, is conſidered as being 
converted into property upon the force of their. allegation, as that is 
ſufficient proof with reſpect to hm —FoukTHLY, where the third 
heir confirms the evidence of the other two, and the murderer denies 
it,—in which caſe the murderer owes a third of the fine to the third 
| heir; becauſe, in denying. the evidence of the two, he acknowledges 
that the right of retaliation had ceaſed. in conſequence of the remiſſion 
of thoſe two alone, and that the ſhare of the third is ſtill due in Pro- : 
perty. It is to be obſerved, however, that this heir, on receiving 
ſuch third, muſt make it over to the other two; becauſe they claim. 
two thirds of the fins of blood for themſelves, and the murderer denies 
their claim in point of property, but acknowledges a fne to be due to 
the third heir, as having acknowledged that the right of retaliation has 
ceaſed in conſequence of the ayowal of the other two heirs, at the 
ſame time that the ſhare of the third became converted into Nr, „ 
Whatever, therefore, the murderer acknowledges in behalf of the bn 
third heir, he [the third heir] acknowledges in behalf of the other 
two, in having confirmed their teſtimony;—in. the ſame manner as 
where a perſon makes an acknowledgment of a thing as being due to 
another, and that other declares the thing to belong, not to Bimſel * 
but to a 7hird perſon; in which caſe the article goes to that third 
perſon; and ſo here likewiſe, | This proceeds upon a favourable a... 
ſtruction of the Law. Analogy would. ſuggeſt that nothing what- 
ever is in this caſe incumbent on the murderer, as the two teſtifying, 
heirs advance a claim for property, Which the murderer reſiſts, at te 
lame time making an acknowledgment 1 in favour of the third heir, 
which he (5h third he] denies, whence.it would appear that en | 
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is due to him. He, however, gets a third of the fine, on a favourable 


conſtruction of the LAW, as above ſet forth, — the ground of which 
is, that the third heir does not completely deny, but paſſes the matter 


to the atteſting heirs, and acknowledges the POE in ON to 
be their right. | 


Ir witneſſes give evidence that “ a certain peri: had went | 
<< another with a weapon ſo as to render him bedridden until at length 
he died,” retaliation is in this caſe incurred by the perſon who in- 
flicted the wound ;—for whatever is eſtabliſhed upon the teſtimony of 
witneſſes is (as it were) eſtabliſhed by actual fight ; and as, where a 
murder is actually ſeen, retaliation follows, fo here likewife. Evi- 


dence to wilful murder is, moreover, eſtabliſhed after' this manner; 


as death cannot be aſcertained to have been occaſioned by any particu- 


lar wounds, but from the circumſtance of the wounded perſon en 
been thereby rendered bedridden _ he _ 


— 


Ir two witleſtee t to idr Ace in thelt teſtimony concerning 
the time of the fact, (one ſtating that the murder was committed on a 
particular day, and the other that it was committed on another day,) 
or the place, (one ſtating that it was committed in /uch a place, and 
the other that it was committed in another place,)—or the inſlrument, 


(one ſtating that it was committed with a weapon, and the other that 


it was committed with a fiick,) their evidence is altogether null; 


becauſe the murder to which they teſtify i is a ſingle act; and the 


murder committed in one place cannot be the murder committed in 
another place; nor is a murder committed with' a flick the ſame as 
with a weapon, the former being only manſlaughter, whereas the 
latter is vf. murder, and theſe two are ſubject to different rules:— 
hence the teftimony of each can only be regarded as a ſeparate evi- 


dence to a diſtinct fact; and the teſtimony of one witnefs cannot be 


admitted. | In the fame manner alſo, if one of the witneſſes teſtify 
that ** the murder was committed with a //ic4,”” and the other 
K. | | | > ont 


calc be PERSON. 5 
that “ it is a with what ünent it Was einde — 


their evidence is null; becauſe evidence to a murder committed with 
a ſticł tends to prove only murder in a reſtricted ſenſe, (as it amounts 


merely to evidence of manſlaughter,) whereas evidence to poſitive 


murder applies generally, that is, to murder in its moſt extenfrve (not 


in a reſtricted) ſenſe;—and the one being altogether different from 


the other, the teſtimony. of each is therefore ſeparate evidence toa 
diſtinct fact. 4 


22 


Ir wa perſons give evidence that © a certain perſon has killed 
<« another perſon, but it is unknown with what inſtrument,” a fine 


of blood is in this caſe due [from the alleged murderer,] on a favour- 
able conſtruction. Analogy would ſuggeſt that the evidence is not to 
be credited, as bloodſhed bears a different conſtruction according to 
the difference of the inſtrument ; and therefore the matter teſtified to 
(namely, murder) is here uncertain; whence the evidence cannot be 
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Evidence to 


a murder, 
which does 
not aſcertain 
the in//rument, 


proves only 


_ manſlaughter, 


credited. The reaſon, however, for a more favourable conſtrution 
is, that as the witneſſes here teſtify to a murder wunreftriftedly, the 


leaſt of the two different penalties in caſes of bloodſhed (namely, fine) 


is therefore declared due, out of caution. As, moreover, the inſtru- 
ment is here dubious, no one in particular can be proved. It is to be 


obſerved that in this caſe the fine is due from the murderer, (not from 


his Akilas,) becauſe all acts are ſuppoſed wif), - unleſs they be 


proved otherwiſe. Here, moreover, the evidence is given to bloodſhed 


o 
unreſiriclively, whence there is a doubt with reſpect to in e 


ture; and a dubious __ cannot be eſtabliſhed. 


Ir two le lea” make enn of their 
having murdered a particular perſon, and the heir of the murdered 
WS: alſo aſſert the ſame, he is at liberty to put them both to death; 
whereas, if two perſons bear evidence to a man's having murdered 
a particular perſon, and two. others atteſt that another had murdered 

| Tt 2 . that 


Evidence to 
a murder in 
which two are 
concerned. 
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that . and the heir aſſert that they had both murdered him, 


the evidence of both parties is null. The difference between ac- 
knowledgment and evidence, in this inſtance, is that in conſe- 


quence of both acknowledgment and teſtimony it is proved that 


each, reſpectively, was guilty of the murder, and each is accord- 
ingly liable to retaliation independant of the other. In the Former 
inſtance, however, the heir (in whoſe favour the acknowledg- 
ment 18 made) falſifies the acknowledgment with reſpect to a 
part of what is acknowledged, n, in the ſecond inſtance, 


be falſifies the teſtimony of the witneſſes with reſpect to a part 


of the evidence they have delivered on his behalf ;—and' the falſi- 
fication of a part of an acknowledgment by the perſon in whoſe 
favour the acknowledgment is made does not invalidate the re- 
mainder,—whereas the falſification of any part of evidence, by the 
perſon in whoſe behalf it is delivered, invalidates' the whole ; for 


falſification is a reprobation &; and the circumſtance of a witneſs 


being reprobate is obſtruftive to the reception of his evidence, — 
but the ſame circumſtance 1s. no obſtacle to the Wanner of an ac- 
know ledgment. | 66 0 


* The literal meaning is <« falſy reli renders reprobate ;” thae f is, ace A perſon 
credit by calling his veracity in queſtion, —So much technical matter occurs gp _ it is 
difficult to render the paſſage into ingelligble Engliſh, | 


CHAP, Ny 0 


\ 


of the Circumſtances ande: which Murder rakes place. 


* 1 


Ir a perſoh hom an arrow at a a Muſſelmin, and the Mailman apoſ- 
tatize, — . the arrow then hit and kill him, the ſhooter is reſponſible 
for a fine of blood, according to Hanegſa. The two diſciples main- 
tain that the ſhooter is not, in this inſtance, reſponſible for the fine, as 
the life of the Muſſulman in queſtion had loſt its value by his apoſtacy. 
The argument of Haneefa is, that as reſponſibility attaches in conſe- 
quence of ſhooting the arrow, regard muſt therefore be paid to the 
time of ſhooting it; and as, at that time, the life of the NMuſſulnan 


was valuable, the atonement (that is, the fine) is conſequently due 


from the ſhooter, not withſtanding the deed was wilful “, as retalia- 
tion is in this caſe remitted becauſt of doubt, the perſon in queſtioh 
not bein g of N blood at We ore the arrow TOI him, 


5 1 
Pap wag & 


Ir a genden ſhoot an arrow at an titles, and the RPO become 
a Muſſulman, and the arrow then hit and kill him, the ſhooter is not 
liable to any fine, according to all our doctors; (and ſo likewiſe, if a 
perſon ſhoot an 'arrow at a hoſtile! infidel, and the infidel become a 
Muſſulman, and the arrow then hit and Kill him; 5 for as the ſhooting 


at the perſon, whilſt an apoſtate or a hoſtile infidel, was not an occa- 
ſion of reſponſibility, becauſe of his not being then i in a ſtate of | pro- 


” 


tection, it ade that it does 1 not become 0 afterwards. 23 


* In caſes of wilful murder the fine is in general due ( not from the © murderer bue) han 
the murderer” s Akilas. F191 | 
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Ir a perſon ſhoot an arrow at a ſlave, and the ſlave be emancipated 
by his maſter, and the arrow then hit and kill! nim, the ſhooter is 
reſponſible to the maſter for the value of the ſlave, according to Ha- 
neefa and Aboo Yooſaf. Mohammed ſays that an eſtimate is in this caſe 
to be made of the value the ſlave bore before the arrow was ſhot, and 
his value afterwards; and that the ſhooter is reſponſible to the ſlave's 


maſter for the difference; becauſe the manumiſſion precludes the con- 


ſequence of the offence;—in the ſame manner as where a perſon un- 


deſignedly ſtrikes off the hand of a ſlave, and his maſter afterwards 
emancipates him, —in which caſe the manumiſſion precludes the con- 


ſequence, inſomuch that neither the fine of blood nor the value of the 


flave are due, nor (in ſhort) any thing except a mulct for the hand, 


and the difference occaſioned in the value of the ſlave; for here it is 


uncertain who the claimant of right is, as at the time of the offence it 
was the maſter, and at the time of the conſequent death it was the 


| ſlave, he being then free. The emancipation of the ſlave, therefore, 
operates the ſame as his recovering from the wound; and the conſe- 


undergoes a complete change; and as, where the ſubje& is changed, 


quence being precluded, nothing remains except the ſhooting; and as 


this alſo is an offence, (fince it tends to leſſen the value of the flave 
ſhot at,) the ſhooter is conſequently. reſponſible for the difference of 
value thereby created. The argument of the two Elders is that the 
ſhooter is guilty of murder from the inſtant of his ſhooting ; for he, 


in fact, does nothing more than merely ſhoot ; ; but as this is a matter 
which was at that —— purely optional and in bis power, he is con- 


ſequently reſponſible for the value of the ſlave. It is otherwiſe where 


a perſon undeſignedly ſtrikes off the hand of a ſlave, and the wound 


proves fatal after he [the ſlave] has been emancipated; for here the 


offender has deſtroyed a part of the ſubject, which occaſions a reſpon- 


ſibility to the maſter ;—and if, upon the wound proving fatal, any 


thing remain due, it is due on behalf of the /lave, he being then free. 


In this inſtance, therefore, the ſtate of the caſe in the beginning is dif- 


ferent from what it is in the end, being ſimilar to where the ſubject 


the 


Cnam Ve the PERSON. 


the mortal conſequence i is not eſtabliſhed at the felt," 10 here likewiſe. 
The mere ſhooting of the arrow, on the contrary, is not a deſtruction 
of any thing previous to its reaching the ſlave, the only effect of it 
upon the ſubject being to leſſen its value in the eyes of mankind from 
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the danger it is thus expoſed to, —a circumſtance not worthy of any 


regard. No atonement, therefore, is due. on account of the mere 


fhootmg. Upon the arrow, however, reaching the ſubject, the ſhoot- 


ing of it becomes the efficient cauſe of reſponſibility, which, when 


the arrow takes place, is referred to the act of ſhooting. In this in- 


| ſtance, therefore, there is no difference between the beginning and the 
end, the ſhooting being conſidered as murder alone, and not a wound, 


fatal in its conſequence ; and accordingly, the value of the ſubje& [the 


ſlave] is due on behalf of the maſter. _ . 


IF the magiſtrate pronounce upon any perſon : a ſentence of lapida- Caſe of ſhoot- 
ing at a con- 
rx. Joh eri- 
minal, who, 
in the inte- 
rim, ſtands 
acquitted, 


tion [for whoredom, ] and one of the byſtanders ſhoot an arrow at this 
perſon, and one of the witneſſes then retra& from his teſtimony, and 
then the arrow take place, the ſhooter is not reſponſible for any thing; 
for regard is here paid to the time of ſhooting the arrow ; and the 
blood of the perſon condemned was at that Run | in a neutral ſtate. 


EDA. 
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of DEEAYAT, or FINES. 


EAYAT is the plural of D 


Chap. I. Introductory. 


Chap. II. Of Nuiſances placed in the Highway. | 
Chap. III. Of Offences committed by or upon Animals. 


5 


| yit „which ſignifies the fine exacted 
for any offence upon the perſon. 4 


Chap. 


CAP. I. = 4:0. 3; > 
Chap. IV. Of Offences committed by or upon Slaves, 7 


Chap. v. Of Offences committed by uſurped Slaves, or In- 
fants, during the Uſurpation. 


Chap. VI. Of Kiſſamit, or the adminiſtration of Oaths. 


* " 


CHAP: L 


In caſes of manſlaughter an heavy * hap is due "RED the Alilas [of Manſlaugh- | 


the ſlayer 11 and it is incumbent on the ſlayer to perform expiation.— 

The expiation for manſlaughter (and alſo for homicide by miſadven- 
ture) conſiſts in the emancipation of a Mwſulman ſlave, (provided, 
however, that he be free from all perſonal defeQs;) or, if ſuch a 
ſlve cannot be procured, in obſervin a faſt for two months ſyccel- 


ter requires 


an heavy ſine; 


wa the per- 
formance of 
an expiation 


by the ſlayer. 


fively.—With reſpect to the diſtribution of alms, it does not conſtityte 


an expiation in caſes of homicide, as in caſes of Ziþdr + ; becauſe the 


above two modes of expiation for homicide are particularly ſpecified in 


the Koran, whereas the expiation of Zihdr is there mentioned to be 
ſufficiently performed by the diſtribution of alms, as well as by the 
other two modes.) It alſo ſuffices, for an expiation, that the layer 
emancipate an infant at the breaſt I whoſe father or mother is a be- 
liever, ſince ſuch infant is a Muſſulman | in effect $,—and its members 
(ſuch as the hands, Jeet, eyes, &.) are all e perfect: but 


5 Moghillih. 171 is particularly defined a | little further on. f See Vol I. 
. 200. | . 
t Arab. Rizzi; meaning an infant net yet weaned: a \ fucklng. 


$ Becauſe an infant is a Mufuman in dependance of its pærent. 
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The fine for 
manſlaughter 
conſiſts of one 
hundred fe- 
male camels; 


FI % : ma 
it does not ſuffice to emancipate an embryo yet in the womb, fince 


its exiſtence, as well as the perfectneſs of its frame, are unknown 
and uncertain. | 


Tun heavy fine for manſlaughter conſiſts, according to Haneeſa 
and Abog Yooſaf, of one hundred female camels, in four lots or elaſſes, 
namely, twenty-five of one year, twenty-five of two years, twenty 
five of three years, and twenty-five of four years. Mohammed main- 
tains that it conſiſts of one hundred female camels, in three lots; 


namely, thirty of three years, thirty of four years, and forty (preg- 


pregnant; and alſo, becauſe manſlaughter requires an heavy fine, 


nant ones) of five years; becauſe the prophet has ſaid, A perſon 
* who dies of ſcourging or the baſtinads is ſlain by MANSLAUGHTER®*, 
& which requires an expiation .of one hundred camels, forty of them 


which the number in queſtion amounts to. The two Elders, in ſup- 
port of their opinion, argue that the prophet in general terms ordained 


one hundred camels to be the mulct for bloodſhed; —and with reſpect 


to the ſaying quoted by Mohammed, it is of no weight ;. for the com- 
panions have differed concerning the amount of the fine, which would 


or (When paid 
in money) of 
ten thouſand 
dirms, or one 
thouſand 


ee narg. 


The fine for 
homicide by 
miſadventure 


confiſts of 


not have been the caſe had it been eſtabliſhed (as it mf) by that au- 
thority. It is to be obſerved, however, that this aggravation -f of tlie 
fine for manſlaughter holds only where it is paid in camels; —for if 
the magiſtrate decree it to. be paid in money, no more than ten tfiou- 
ſand dirms, or one thouſand deenars, can be impoſed in aggravation; 


becauſe, when paid in this mode, the amount. has been particularly 
| ſpecified . the lawgiver. e 


| In caſes of ts by 1 miſadventure a ſine is incurabent upon. the 
Akilas, and expiation upon the ſlayer. The fine, in this inſtance, 
conſiſts of one hundred camels in five lots; twenty females of one year, 


That is, "RPO thoſe to be inflited unjuſth, or without authority. 5 
+ Previous to the time of the prophet the fine for bloodſhed was only ten camels. 
twenty 


PERS 

twenty of two years, twenty of three years, twenty of four years, 
and twenty males of one year; becauſe ſuch was the fine decreed by 
the prophet in this inſtance; and alſo becauſe in this mode the fine is 


leaſt burthenſome, and an alleviation ought to be granted in a caſe of 
m moaned ſince the ION of blood Or ſtands excuſable. 


Cup. I. 


A FINE of gold i is one ide deenars, and that of ſilver ten 
thouſand dirms, (as mentioned above.) Shafei maintains that the fine 
of filver is twelve thouſand arms. 
opinion, quote the authority of Omar. In fact, this difference of 


opinion ariſes ſolely from a difference i in the weight or rate of the 


dirms *. 


A FINE is not paid in any other than the above three modes, 
namely, in camels, deexars, or dirms. The two diſciples maintain 
that it may be paid not only in theſe, but alſo in kine, (two hundred,) 
or in goats (two thouſand,) and alſo in cloaths, (two hundred ſuits.) 
It is alſo remarked in the Mabſoot, under the head of Fines, that if 
<< the avenger of blood compound the matter for more than two hun- 
„ dred kine, or two hundred ſuits of clothes, it is unlawful;” and 
as no difſent is there noticed on the part of Hanegfa, it hence follows 
that he alſo admits the payment of a fine in clothes or kine, as well as 
the two diſeiples.— Th 1 is ee 


Tre fine for a woman, whether oe the perſon or the 1 is 
half the fine for a man. Shafei maintains that in all cafes of offence 
againſt the members of the body, where the fine is rated at one third 


of the fine of blood, or leſs, a man and woman are equal; but that 


where it * prevyes a third, vÞ to the wanne fine, that for a woman 


Our doctors, in ſupport of their 


adj 


eighty female 
camels and 
twenty males. 


Difference of 
opinion con- 
cerning the 
rate of a pe- 
cuniary fine, 


It is not pay- 
able in any 
other mode 
than by ca- 
mels or cur- 
rent coin, 


The fine for a 
woman is half 
the fine ſora 
man; 


* The tranſlator omits, in 18 * a 1 and perfeRtl wee diſcuſſion concerni ng 


the relative weight and value of dirms at different times. 
5; + oY 


* — % - 


S.. 


0 
: 
7 
4 
2 
3 
„ 
\n 
. 
BY 
3 
: 
1 
5 
4 
& 
2 
* 
if 
2 
oy 
U 
F 
f 
1 
3 
X 
0 
1 


= 
2 E; 
my 
ö 4 vs 
; 0 
Oy 7 
: = 
- HEE 
* 
3 
5 
- 
— 
2 
1 
k 
vz 
3 
bi 
_ 
= 
v 
_ 
3 
4 
1 
5 
4 
* 
_ 
4 * 
_ 
Pr 
ul 
f 
b 
+ WL 
1 
F * i 
yl i 
* Wy 
2 BY 
* 
3 
. | 
- 
* 
1 
4 
'Y 7 
2 
D 
4 
* 


332 | FF FN BE AX - Boor L. 
is only i in half the proportion. The argument of our doctors is that 
the prophet has ſaid, The fine for a woman is half the fine for 4 

man; and as this precept is thus unreſtrictedly expreſſed, it 
therefore comprehends all caſes, and is conſequently a ſufficient refy- 
tation of Shafei's opinion. Beſides, the rant of a woman is lower 
than that of a man, and ſo likewiſe her Faculties and uſes ; and as an 

effect of this appears in the fine for a woman's perſon, (that being 
only one balf, according to all authorities,) ſo in the ſame manner it 
is one half for the members, as well as for the perſon, —and the ſame 
in all caſes where it exceeds one third of the whole. 


—— 


and that for Tx fine for a Zimmee is the ſame as for a Muſſulman. Shafts ſays 
cue lame ß that the fine for a Few or a Chriſtian is four thouſand dirms, and for 
fora Mall- an idolator fix hundred. Malik, on the other hand, ſays that the 
fine for a Few or a Chriſtian is half the fine for a Muſſulman. Our docs 
tors, however, ſupport their opinion upon a faying of the prophet, 
he fene for every ZIMMEE is one thouſand DEENAR8,” which pre 
cept, being generally expreſſed, places all upon an equality. 


SECTION. 
Of Fines for nr": not affedting Leys. 


A complete Tus car tage of the noſe requires a complete 1 and ſo lke⸗ 


> ed forthe Wiſe the tongue and the virile member; becauſe the prophet has ſaid, 


noſe, the A fine is due for I ;fe, and for the noſe," and for the tongue.” It is, 


tongue, or the 
virile mem- mor cover, a rule, with reſpect to the members of the body, that 


ber; 8 
| 8 where 


Cnae.T. > 1 N * 8. 3 


where one of the faculties [bodily or mental]! is deſtroyed, or the 
beauty of the countenance effaced, a complete fine is due; becauſe 


this is a deſtruction of the perſon, in one ſhape, which is held tanta- 
mount to a deſtruction of 1 it in every ſhape, out of reſpe& to Ax. 


Ir the bone of the noſe be ſtruck off, together with its 8 
till a Angle fine only is due, and no more, the whole forming only 


one member. In the ſame manner alſo, if the whole tongue be cut 
out, a ſingle fine is due, as a deſirable faculty (namely, ſpeech) is. 


thereby loſt. A complete fine is likewiſe due if a part only of the 
tongue be cut off, provided the power of ſpeech be utterly deſtroyed, 


for in this. caſe the moiſt defirable uſe of the tongue is loſt, notwith- 


ſtanding the :z=//rument of ſpeech ſtill remain. Lawyers, however, 
have raiſed that if the perſon continue to poſſeſs. the power of pro- 
nouncing ſome of the letters, the fine is levied proportionably.— (Some 
hold that it is in this caſe to be levied in the proportion Which the 
dental letters bear to the reſt. Lawyers alſo fay that if the perſon be 


ſtill capable of 1 pronouncing moſt of the letters, the fine muſt be de- 
termined by arbitration *; M becauſe the uſe of ſpeech 1 is to communicate 


ideas, which end is ill anſwered but yet an impediment 1 is OCCa- 
fioned in the utterance, which requires an equitable recompence.—If, 


on the contrary, the perſon be rendered incapable of pronouncing 


moſt of the letters, a complete fine | 18 due, fince here it is evident that 
the uſe and intention of ſpeech is not obtained. hogs 

Ir a man Bit another a blow upon the head, ſo as to deprive him 

ol reaſon, a complete fine is due, as the perſon is thereby deprived of 

the power of attending either to his temporal or eternal concerns. So 

in f a n be by a wo UE of 105 of the he ed ſuch 


* FS Yawjibo Hakoomit-al-adil; literally, « an award PN equity is Aue. Hate 
al-adil (the award of equity) is a technical phraſe, which occurs frequently in the ſequel, 
and is ſometimes rendered, by the tranſlator, an arbitratory atonement. 


as 
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and alſo, for 
a part of the 
tongue, if the 


ower: of 
peech be de- 


froyed'; (or, 


in proportion 


as 1t may be 
injured 3}, 


and fora blow 


which, in its 
conſequence, 
deprives the 


perſon ſtruck 
of his reaſon, 
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or of any of 
his ſenſes ; 


and for the 


beard or the 
hair of the 
ſcalp. 


F I N Book 1. 


as ſeeing, hearing, ſmelling, or taſting, 4 Vonlets find 1 is due, all 


theſe being deſirable frultjor;=—anS' it is, moreover, related of Omar, 


that he impoſed a quadruple fine for a fingle blow,' in a caſe where it 
had-deprived the perſon of e and of the power of e fight, 


and hearing. 


Ir a perſon tear out the beard of another, fo as that it never after- 
wards grows, a complete fine is due, becauſe the beauty of the coun- 


tenance-is hereby effaced; and the ſame is likewiſe due for tearing out 
the hair of the head (ſo as to prevent its future growth) for the ſame 


reaſon. Shafei maintains, that for the hair of the beard or head an 
arbitrary fine only is due, becauſe thoſe are not an original part of 
man, but ſupervenient and excrementitious, inſomuch that in many 


countries it is cuſtomary to cut them off. The argument of our doc- 


tors is, that the beard is ornamental to the human countenance, and 


(Fine for the 
whiſkers 


neceflary to its beauty; and as, by the deprivation of it, beauty is 
conſequently effaced, a fine is due for it, in the fame manner as for 


cutting off the cartilage of the ear, and for the fame reaſon ;—and ſo 
likewiſe of the hair of the head. With reſpect to the beard of a fave, 


it is recorded from Haneefa, that the penalty for tearing it out is the 


full value of the ſlave. Accordin g to the Zahir Rawiyet, however, 


nothing more is due than merely the defect occaſioned in his value; 
becauſe the uſe of a ſlave is to work and perform ſervice, which does 


not require beauty. 


Is a perſon roar out the whiſkers of another, ſo as that they never 
afterwards grow, an arbitratory atonement is due. This is ap- 
proved; becauſe, as the whiſkers are a dependant of the beard, the 


tearing them out is therefore lone to the ſame rule as 06mg out a 
part of wa beard. | 5 


Ir 


IE a JR tear out the. hair of has 8 e 8: complete or ge-browe.) 
fine is: due; and half a fine for tearing out the hair of one eye-brow,— 
According to Milk and-Shafei an arbitratory atonement is due in this 
inſtance. The arguments have been recited at large i in. treating of the 
bear de. 7 


A COMPLETE fine! is due for the two eyes, the two hands, the A — 
two feet, the two lips, the two ears, and the two teſtieles; and 3 


wiſe required 


one of eicher an half fine is due; becauſe the prophet wrote a letter to for any two 
fellow - parts 
Omar, ſignifying that 9 6. the two eyes a complete fine is due, and an or fellow- 


4 half fine for one eye; and alſo, becauſe, as by the loſs of both tlie >. ona 


the body; and: 


fellow members, in the inſtances above mentioned, either one of the n be fine. 


for any one of 


faculties is deſtroyed, or beauty i is totally effaced, a complete fine is chem 4 
conſequently due; and as, by the loſs of one of them, an half.of the 
faculty is deſtroyed, or an ha/ 4 of the beauty effaced, an haff fine is. 
therefore due.. | 


Fox the two breaſts of a woman a a complete fine is due; and an ang the fame 


half fine for one breaſt, for the reaſon: before mentioned. For the forthe breade 


1 
two nipples, alſo, of a woman's breaſts a complete fine is due; and 1 — 


for one of them a half fine; becauſe the faculty. of preſerving the milk 
and giving ſuck is completely deſtroyed in the former my: andit. 
is alſo rat tom in one half in * latter inſtance. HHS . 55 5 


— 


Fox the four na a e ei is due; and "for any one of and alſo for 


them a quarter of the complete fine; becauſe by the loſs of the whole 4. e. 


beauty is completely. effaced, and a natural advantage is: alſo loſt, 
namely,. that of preſerving the eyes from external ſubſtances. As, 
therefore, a complete fine is due for the who/e,. being four in num- | 
ber, a quarter of a fine is conſequently due for one, an half for two, . 
and three quarters for three; —and it is the ſame whether the 
whole eye- ld be taken 1 or Ne the . Ro and ogy: of 
the lid. | 4 
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A or of the Fox each of the fingers or toes a tenth of the fine is due; becauſe 
due bre the prophet has ſaid, . Ten camels muſt be paid for a finger; and alſo 


or arg; becauſe, by the loſs of all the fingers or toes, ode of thecfacultics 
(namely, walking or holding) is oompletely deſtroyed, for which a 
complete fine is due; and as the fingers (or toes) are ten each, the 
fine is therefore divided into ten equal parts, one of which is dye for 
each reſpectively. It is to be obſerved that 7 in, this eſpe ect all the 
fingers (and toes) are alike, the faying above quoted Ws unre- 


ſtrictedly expreſſed. Beſides, all the fingers are. alike 1 in their original 
purpoſe, 1 in the fame manner as the right- -hand and the len. ? 


(the be IN every * {or toe) — of hoo joints, a thir El of the | 
33 fine for the whole finger is due for each joint; and 1 Way finger a 
toe being in two joints an half of the fine for the finger; for in the ſame manner 


proportion to 


their num- asg the fine for the two hands is divided among the fingers, ſo 1 
ber;) LE 
is the fine for each _ divided e its yum es, 


x: 


| I qt Tuz 1 for each ths 18 Jt „ i8, A 4 of 
e complete fine, the prophet having thus ordained. It is to be ob- 
ſerved, moreover, that all the teeth are in this reſpect alike; hecauſe 
the ordinance here mentioned is abſolute; and all the teeth are, mor- 

over, alike in their original purpoſe, in the ſame manner as the fingets 

or toes. — This is where the deprivation has been effected by miſad- 

venture for, Where it is avilfal, retaliation is due in all theſe in- 

ee as has been ws mentioned in treating of en. n 


* 4 . 41 1 1 4 nt 2 
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þ tag at 1h of it, the member it feif Kill remaining, an half fine is fue g= (as n 
Er 2 the cafe, for inftance, of cauſing a perſon's hand: to wither, or blinu- 


ber; ing an eyr ;) becauſe the ſinę is inourred by .deftroying the uſe of the 
member, as Well a8 by 2 na of [the member itſeif. 460 


Ir 


\ 
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Ir a perſon ſtrike another on the loins, ſo as to deſtroy bis power 


of ſecreting ſemen, a complete fine is due, this amounting to a com- 
plete deſtruction of one of che n ies. 


1 


Ir a pete ſtrike Abels on the back, fo as to- Ane him 1668 


337 


wht 

the * 
tion of any 

of the facul- 
ties, 


or of the 
beauty of the 


back- broken, a complete fine is due, as the beauty of the perſon is perſon, 


thus completely deſtroy ed. If, however, the perſon afterwards re- | 
cover his carriage, ſo as to retain no fgn of the 1 injury, n whats | 0 


ever 18 incurr ed. 


SECTION. 


Of SH AD) A, a Wounds and Cuts Sis the Crown „ the Head 
| 40 ihe Chin. 


22 maintains that the cheek bones are not included in the face, 


35 they do not form a part of what is properly termed the viſage. Our 
doctors, however, include them in the face, both as they are annexed 


to it, and alſo becauſe they, 182771 conſtitute a rk of the whole 
een 


Or $52dis wounds there are ten; I. Err Ms or x ſcratch, ſuch as 
does not draw blood: II. Demi; or a ſcratch, ſuch as draws blood, 


but without cauſing it to flow: HI. Dameed; or a ſcratch, ſuch 4 


cauſes the blood to flow: IV. Bazid; or a cut. through the ſkin: 
V. Morahmili; or a cut into the fleſh: VI. Simbd; or a wound 


Sbaͤlja 
3 are 
of ten de- 
ſeriptions. 


reaching to the pericranium: VII. Matwzihd ; or a wound which lays. 


bare the bone: VIII. Haim; a fracture of the ſkull: * Moonak- 
Var. IV. | XxX —— Kild; 


. 
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Retaliation 1s 
inflicted only 
in the caſe of 
a cut (wilful. 
ly given) 
Which lays 
bare the bone. 


F I N E * _ 7 
Lil; a fracture which requires a part of the ſkull to be removed: 
X. Amma; or a wound extending to the membrane which incloſes 
the brain,—Next follows Danighd, or a wound which penetrates to 


the brain; which, however, 1s not included among the others, as a 
perſon ſo wounded cannot ne continue alive. 2 5 CAREY + © 


Ix the caſe. of a waund.of the ſeventh Apt [ Mawszihd) re- 
taliation is due, provided the wound. was wilfully given; becauſe it 
is recorded of the prophet that he decreed retaliation for ſuch a wound; 
and alſo, becauſe it is here practicable to obſerve an equality i in the re- 
taliation, ſince it is poſſible to cut the offender to the bone with a 
knife. Retaliation is therefore due in this inſtance; but it is not to 


be inflicted in any of the other caſes above deſcribed, as in thoſe there 


is no determinate limit to which to cut with a cnife; and beſides, 1 in 
all wounds above the ſeventh defcription the bone is fractured; and 


there is no retaliat ion for fractures. In wounds ſhort of the ſeventh 
* deſcription an award of equity is due; as thoſe have no ſpecific limit, 


| Rate of fines 


for Shadja 
wounds when 


given by mi/- 
adventure. 


and yer. cannot lawfully be ſuffered to paſs without mo: 


| In the caſe of a Miwzibs ods inflicted Ws mi ſſadventure, a 


twentieth of the complete fine is due. For a Ha/h;m4 wound a tenth 


of the complete fine is due; for a Moona##116 three twenticths; and 


for an Ammd a third whether they be inflicted wilfully or acciden- 
tally. (A third of the fine is alſo due for a Faifs, or ſtab,—that is, 2 


wound penetrating into the cavity of the trunk, from the breaſt, the 


| back, the belly, or the ribs, or from the neck i into the gullet; and 
if it penetrate quite through, from ſide to ſide, it is accounted as 40 


ſtabs, and two thirds of the fine are accordingly due for it; becauſe 
the prophet has faid, **. Five-camels are due for a Mawzina wound, 
6 zen for a HasniMa, fifteen for a Moonaxx1L Aa, and a third of the 
complete fine for an AMMA and a JAIFA;” and alſo, becauſe where 
the wound extends quite through, it ſtands, in 7, as two ftabs, 

one 
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one on one fide, and one on the other; and as a, third of the fine . 


is due for each ſtab, it follows that two thirds are. due in this 
inſtance.) 


Tux ten deſcriptions of wounds here treated of are reſtricted ſolely All other 
to the head and Face, as has been already mentioned. With reſpect to NR 
wounds on the other parts of the body, which are termed Jrrabity and —— 05 5 
for which no ſpecific mulcts have been appointed, they require an ar- n 
bitratory atonement, where the bone is either fractured or laid bare, bg he 
provided a laſting ſcar or deformity be occaſioned; becauſe although , 
ſpecific mulcts Rave been appointed only for wounds of the head or 
fi, yet the offences in queſtion cannot lawfully | be ſyffered to paſs 
vibe penalty; and alſo, becauſe the particular appointment of a 


mul& is on account of the defect occaſioned by a ſear, which is a de- 5 


fect only where it occurs upon the head, or in the face. With reſpect Mode of de- 
to the arbitratory atonement to be awarded in this inſtance there is a fach ace. 

difference of opinion, ' Tahdvee fays that it is to be determined by the went. 
difference between the value which the wounded perſon would bear 
(ſuppoſing him to be a ſlave) without the ſcar, and that which he bears 
with the ſcar; and if the difference be equal to a twentieth of the 

former value, a twentieth of the fine muſt be awarded ; if a tenth, a 
tenth of the fine; and ſo forth. (Decrees paſs according to this.) 
Kyorokhee, on the contrary, ſays that the atonement muſt be adjuſted | 

by the proportion which the wound' in queſtion. bears to a Mawz1hd - 

wound ;—in other words, if it amount to an ha/f of a Mawzih4 wound, 

the half of a M@wzihd fine is due; if to a quarter, a quarter is due; 

and ſo forth. This, however, is tejoGed, as it is ſcarcely poſible 

thus to meaſure the wounu::: | 
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An half fine 


3s due for all 
the fingers of 
either Rand; 


F IN E 8. 


SECTION. 


For the fingers of one Band an half of t the complete Jos i is y 9 ; 
becauſe, as the fine for each finger is a tenth, (as has been before 
tnentioned,) it follows that for five of them the fine is five tenths ; 
and alſo becauſe, as for cutting off 40 the fingers, one of the faculties 


- being thereby deſtroyed, (namely, that of carrying,) a complete fine 


and no more, 
although a 
part of the 
hand be 

ſtruck off ; 


but if a part 


of the lower 
arm be ſtruck 
off, an arbi- 
tratory atone· 
ment is alſo 
due. 


is due, ſo in like manner, half the faculty being deſtroyed by cutting 


off the fingers of one hand, an half fine is conſequently due. If, allo, 


the fingers of one hand be cut off, together with a part of the metas 


carpus, ſtill an half fine only 1 is due; becauſe the prophet has faid, 


* the two hands a fine 1s due, and HALF the fine for one hand; 3 


and alſo, becauſe the metacarpus is merely a dependant of the fingers, 


as it is upon the latter ſolely that the power and Jnoulty of ZING or 
taking hold of any thing 1 5 


E 


Ir the hand be ſtruck off, together with a part 10 the lower arm, 
an half fine is due for the hand, and an arbitratory atonement for the 
part of the arm, according to Haneefa and Mohammed, and alſo ac- 
cording to one opinion of Abeo Togſgf. There is another opinion re- 
corded Foe him, that any thing beyond the hand or foot, to the 
ſhoulder or the hip, is merely a dependant; and that nothing what- 
ever is incurred for the leg or arm; as the Law has appointed an half 
fine for a hand, [Yed,] which ſignifies the whole limb up to the 
ſhoulder, whence nothing more can legally be impoſed. The argu- 
ments of Haneefa and Mohammed upon this point are twofold. —FisT, 


the hand is the inſtrument of ſeizing and carrying; and as thoſe acts 
depend upon the hand and fingers, not upon the arm, the latter 


therefore 


CHAp. I. F I N E 3 


341 


therefore is not a dependant of the former with relpott') to compenſa. 
tion.,—SECONDLY, the hand intervenes between the fingers and the 


arm,—whence the arm cannot be confidered as a dependant of the 
fingers ;—neither is it a dependant of the hand, as that is itſelf a de- 
pendant of the fin gers, ane, a bro nrng cnc cantiot have a ſecondary 


dependant. 


Ir a hand be ſtruck off having only one finger, a tenth of the fins 
is due; or, if it have two fingers, a fifth; and ſo forth; and nothing 
whatever is due for the metacarpus in either caſe* ; becauſe the fingers 
are the ori ginal, and the metacarpus the dependant, not onl * in rea- 


lity, but alſo in the eye of the Law ;—in reality, as the power of 
ſeiz ing and carrying depends upon the fingers; and alſo in the eye of 


the LAw, becauſe that has appointed a fine for the Haben a 155 ene 
metacarpal part of the Ws e 


7 & ' q | | 
* * © " * * 7 : 4 * 7 „ 


Fon a redundant aig (that is, a xt) an award of equity is due, 


out of reſpect to MAN; ; for that alſo is a part of the perſon, although 
it be neither uſeful nor ornamental. The ſame rule alſo obtains with 
reſpect to a redundant tooth; and for the fame reaſon. 


AN _ of equity is due for the eye, the yard, or the tongue 
of an infant ſo young as that the perfectneſs of theſe members in him 
cannot be aſcertained. , Shafei maintains that a complete fine is due 
for thoſe, in the ſame manner. as for the cartilage. of the noſe of an 
infant, or the ear, the perfectneſs of them being the moſt probable 
concluſion. . The argument of our doctors i 1s, that the chief end of 


For a defec- Phe 


tive hand a 


fine is due in 


pro rtion to 
leo dete. - 2 


(726 


— 4 


An award of | 


equity is due 
for * 


dant ſinger; 


and alſo for 


theeye, yard, 


or tongue of 
an infant. 


the organs in queſtion is the wſe of them; and therefore, where their 


e cannot be aſcertained, the fine for them is not due, becauſe 


of a doubt. Beſides, mere probability i is not a ſufficient ground on 


* An objection by 2 is here omitted, as — 45 utterly fivolows and Lo Hg 
+ | e Hy yr _ which 
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which to advance a claim. It is otherwiſe with ki to the carti- 
laginous part « of a noſe or an ear; for the chief end of that is beauty, 
which by the deprivation of it is completely deſtroyed. It is to be ob- 


ſerved that the perfectneſs of the tongue is known from ſpeakin g. 1 
of the yard by t the proper ejection of urine, and that of the eye from 


| ſuch ſigns as ſerve to manifeſt that the child ſees objects with it. As 


| in the caſe of adults. ” 


cannot be in- 
flicted for any 
N injury upon 
__ . - | * bead” of 
an indeter- 
minate na- 
ture; 


| | Retaliation | 


ſoon, therefore, as from theſe tokens the perfectneſs of the organs in 
queſtion 1 is aſcertained, the ſame rules obtain with reſpect to 3 as 


* * 
B 


6 man, either wilfully or by miladvontnre,” give "another a a 
wound upon the head, and he be in conſequence deprived of his rea- 
ſon, or loſe the whole of his hair, retaliation is not due upon the 
ſtriker :—not 1 in the caſe of miſadventure, evidently; nor in the caſe 
of a wilful wound, becauſe equality, in a caſe of this nature, cannot 


be obſerved in the infliction of the retaliation. A complete fine is 


therefore due in either inſtance, and the mul& for the wound is 
therein included Ain the inſtance of loſs of reaſon, —becauſe, as all 


| the faculties of the body are thereby rendered null, the caſe is there- 


fore, in effect, the ſame as where a perſon gives another a wound 


upon the head, and the wounded perſon dies,—in which inſtance the 
mulct for the cut is included in the fine, —and fo here likewiſe ;— 
and in the inſtance of the loſs of the hair, —becauſe the mulct 


for a wound upon- the head is due ſolely on account of its oc- 


caſioning a defect, by the deſtruction of a part of the hair, (info- 


much that if the hair grow again, as it was before, the mul& is re- 
mitted ;) and as the complete fine is here due in conſequence of the 
loſs of all the hair, the mul& due for the wound i is therein included, 
as being the leaſt of the two. The mul& is therefore included in the 
complete fine due on account of the hair, which is the greateſt of the 
two; for it is a rule that where an offence is committed upon any one 
member, and two injuries are thereby ſuſtained, and the mul& for the 
one injury is greater than for the other, the ſmaller is included in the 


greater ;—as ako, for inſtance, a prin” cuts off the finger of 
5 | another, - 


— 
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another, and the whole hand is thereby ende e! poweileſs; . 


which cafe a fine for the hand is due, including the fine for 10 
finger. Sd. 


Þ a perſon wound another. upon the Beil, Tad 7 deprive but the mul 


for the wou 


him of ſpeech, ſight, or hearing, in this caſe the mult for the wound is que, over 


is due, together with the complete fine. The reaſon of this is, *4abovethe 
complete fine 
that each of thoſe privations is a ſeparate offence; and as the ad- where any of | 


the ſenſes or 
vantage of each reſpective organ is reſtricted to that organ, each den ut 


is, therefore, like a ſeparate member, ſuch as the hand and foot —. conſequence 
It is otherwiſe with the reaſoning faculty, that extending to and af- 

fecting all the organs, as has been already explained. Aboo Tg, 
maintains that the mul& for the wound is included in the fine, in 
the caſe of a privation of hearing or ſpeech, but not of J bt; be- 
cauſe, as the power of hearing or ſpeaking 1 is, like the reaſon, a 
matter of a concealed nature, it 1s therefore ſubject to the ſame rule; 9 
whereas the power of ſeeing, on the contrary, is evident, and not of : 

a concealed nature, and therefore bears no analogy to reaſon | in this 
particular, The former opiniort i is approved, | 


* 


Ir is recorded, in the Forma Sagheer, as an opinion of Haneefa, Caſeofablow | 


that if a man wilfully wound another upon the head, and thereby I bos 


put out both his eyes, retaliation is not to be inflicted; and law- r * 
yers have, moreover, delivered it as his opinion, that in this in- 

ſtance a fine is die for the eyes, and alſo the mul& for the wound. 
The two diſciples, on, the contrary, hold. that retaliation is due for 

the wound, and a fine for the eyes; for as the act took place 

upon two different parts or ſubjects, it therefore amounts to two 
ſeparate offences; nor does the apprehenſion of miſadventure with 
reſpect to the eyes occaſion a remiſſion of retaliation for the wound; 
in the ſame manner as where a perſon wilfully ſhoots an arrow at 

another, wh paſting through him hits a | ſecond — and they 

both 
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both die; in "which caſe retaliation is 405 for the firſt, and a f ne for 
the ferond,” The arguments in Tupp port of the doctrine of  Haneefe 
U pon "this ſubj A are twofold. Fit, the wound has communicated 
an additional es. Ne ow the penalty to be inflicted for | any 


thing miſt be the ſame as the thing itſelf :' but that i Is here inapoſ ble, 


it not being in the power of men to inflict a wound upon the head in 


ſuch a way as to be attended with the ſame preciſe effect as the wound 
in the preſent inſtance. A fine is therefore due for both injuries re- 


ſpectively. —SECoNDLY, the act is undoubtedly one; and the ſubjects 


of it are alſo one, in one ſhape, as being conjunct. The apprehenſion 
of miſadyenture; therefore, with reſpect to the eyes, in the ſecond 
inſtance, is extended alſo to the Air fe inſtance, —that is, to the e 


and conſequently occaſions a remiſſion of retaliation with reſpe to 


that likewiſe, It is otherwiſe in the cafe of ſhooting an arrow; for 
there the wound [received by the firſt perſon] cannot with propriety 


be ſaid to have communicated an additional cage guence az and the ſub- 


jecks are, moreover, totally diſtinct and ſeparate. It is alſo otherwiſe 


where a perſon cuts off the finger of another, and the knife ſlips, and 
| hitting another finger, cuts of that likewiſe;' for in this caſe retalia- 
tion is due for the firſt finger, and a ue for the Wee as r * 


two ee e Be 1 0 „ Ag, 


If a member 
periſh in con · 
ſequence of a 
partial injury, 
retaliation is 
not incurred, 


but fine. 


tranſlation.—In its primitive ſenſe it ſignifies to paſs or penetrate, and alſd to communicatt, 


"1 E i 


2 N ſtrike off the upper joint of another's FOR and the 
reſt of the finger, or the hand itſelf, wither in conſequende, retalia- 


tion is not due, nor any thing except the fine for the joint, arid an ar- 
bitratory atonement for the remainder. In the fame manner, if 2 
| TE break o A x art of another's 11 85 and the reſt Sod the tooth 


* The term * ih this is PS" in the DIE f lat a. frond 


Las a contagion or peſtilence.) This expoſition will ſuffice to explain the meaning of che 


phraſe.— Where it occurs with e to lie the ure uniformly, Oy It ©, prove 
« fatsh. 0 


A 


= 


0 
* 
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tom black, "fetaliagion is not due, but he ruſt oy pay the fine! af the 
tooth. If, alſo, in either of thoſe caſes; the infured Peron requife 
retaliationg offering to be ſatisfled With ſtrik ing 6 15 the corteſphdens 
upper joint of (tho 6fetider's linger, e or 4 part bf his tooth, And tc fe- 


mit the remainder, Fir! ig Rot e ee not being p roper 
| ſubjects e * Ws NW 2 od n XE. I bo} It er HT 


1109 115 Hi hf Ka ret 400. of 1 hx ty i 2 1 4 int 


Lx 9 bite d Frhe K io er of bother, and the 1 0 ber be. 
n retaliation 18 not to, be infliged fe r 


come powerleſs" in Pls ue 
either, accofding to Hon” " Mobain 16 ed and. Z ier, „ ON | on the con- 
trary, maldtaln that retaliation Is « due Ki the firſt "finger, a and a .line 
for the ſecond. . bes argyizients, on both ſides have been already.r re: 


cited. Ibn, Linie reports, from Mohamme ed,. that if 2. perſon give 


another a WC un upon the bead, and deprive Fil of ſight in conſe- | 


quence, retaliation 1 is to be 1 inflicted for both the wound and the eye- 


2. 14 #3] kh 2 


Caſe of an 


injury to one 


member oc- 
caſioning the 
loſs of an- 
other. 


ſighk, - the "RN" where his offetice communicates an additional | 


conſequence, being accounted a perpetrator with reſpect alſo to the 
ſecondary or occaſional effect thus produced —in, the ſame manner as 
where a wound is” "attended" with 158" of life; in which cafe the 
wounder, being accounted! a wurderer, 18 Hadle to retaliation. III 
the caſe in queſtion, therefore, as the wourid in the head is attended 
with loſs of ſight; the wounder i 18 accounted the perpetrator, or im- 


mediate occaſion of ſuch privation ; ; and as ſight is a ſubje& of retalia- Hot: bol 


nion, retaliation by a deprival of fight muſt therefore be inflicted. It 


is otheryyiſe here a, perſon ſtrikes off angther's ſinger, and the next 
fit nger Ul Ra in conſequence; for a, paralytig affection gang 
not oe on retaliation. From this report of , In Simdia it appears 
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that, ht to Mohammed, if a wound extend, in its effects, to 


any thing fax x which retaliation. is is practicable, it muſt be, infliged, in 


the 2 5 manner as where a wound, unrightfully inflicted, is at- 


tended with loſs of life. The reaſon for the more commonly received 


opinion above ſet forth, (that retaliation is not inflicted for the eye- 
ſight, when occaſioned by a wound on the head,) is that the loſs of 
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Sight, in the. inſtance, in queſtion, o merel in an anketnititions 
Way; in other words, the act, in the firſt, inſtauge, proceeded, from 
the offender, and then ocgaſioned the -loſs, of fight.” In. the. cafe, 
moreover, of wounds communicating. an, additional. 1 injury, it is a rule 
that, if the legal effect * of the firſt injury ſtill remain, the ſecondd in 
jury is regarded merely as being occgſtonal; whereas/if,, on the c. 
trary, no legal effect remain, it is conſidered as an immediate conſe- 
quence of the offender s act. As, therefore, i in the; caſe in. queſtion, 
the legal effect of the wound {till remains, it the wound] is conſe; 
quently, regarded. As. the intermediate cauſe of the loſs of the eye-ſight, 
in the ſame manner as the digging of a well in the highway, i is the in- 
f termediate cauſe of homicide ;—and retaliation is not inflicted i in the 
inſtance of an intermediate cauſe. It is otherwiſe Where a wound is 
attended with the loſs of life, for as, in that caſe, the legal ef · 
fect of the firſt injury no longer remains, the ſecond * i 
therefore ner as an ate? :onſe 


quenee, of. the of 
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not incurred 


= | where the in- out, retaliation is not due; and in the ſame. manner, if a petſan givs 
| 3 or another two wounds upon the head, and the two wounds afterwards | 
| | additional become One, retaliation 15 not due. Ten Sinendia D (that it is Cub 


and unex- 
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Caſes of in- Is 1 perſon rike out bie 6 Abe "ii a Beond tooth grow 


| | 
| | jury to the 45.” 
. tecth, © mn its Place, the fine for the firſt tooth is remitted, adcord a 


netfa; for here the offence in effect uo longer remains, as the uſe and - 
= ornament both'continue; and the caſe is therefore the farne as if no- 
5 e wp whatever had been deſtroyed, —this being analogous o Where A 
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perſon ſtrikes out the tooth of un infant, Which How api, i r nie 
aher uo fine whatever WR" eee au yg," 
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ity; # petit ſtrik ay bod, aud this e 23) tlie 
ith in its place until the gum grow round it} \and it T&thaiti, after 
all, unlike to the reſt in point of uſefulneſs or beauty, a fine for the 
tooth is due from the ſtriker, the growing of the gum round it 
not being regarded, ſinde it is inipofſible_ that the veſſels) and hervTe 
o the tooth. ſhould enge rn it in ehe fame manner 
as before, ung el oats it er wy M wil, +: 44:3 3147 end st 1% an 
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tooth of the ſtriker, in retaliation, and afterwards oblain, by growth, 
a new. tooth, he in that caſe owes the ſtrikef five Hundred ar Anke 
then becomes evident that he executed: the retaliation ut juftly, files 

it is the defirudiron of the root [the renovating power} which, in the 

caſe of a tooth, gives cauſe for retaliation; but here it appears that the 
root ſtill. remains, for if it did not, the tooth could not poſſibly gro: 
again. In the gaſe in.queſtion, therefore, the offence; no: dongei re - 0 5 ow. 
mains, hot utterly. done away. (It is, for, the reaſon; here = e 

that, inexecuting retaliatian for. a tooth, a delay js obſervad of on 
year, according to all our doctors.)Retaliation, however, cannot be 
executed upon the unjuſt exaCtor of it in return, becauſe of a eme 
and dae a FOREX en 1s gud from one 


4091 0024, | e123 Lo li LO. 22 145, 4 ** 18 lab 


3 97 


Th 


abt 


Ir a n ſteile another Whit ts unk; 0 4 n his 1 i” 
teeth, a delay of 4 year muſt be obſerved, (as W ae) in N 3 
order to aſcertain the effect. If, therefore,” the Kür appoigt 4 5 5 55 222 
delay, and the perfoti who' was ſtruck appear before him without his grand be be- 

teeth, previous to the expiration of the your, arid the plaintiff and dec mY 
fendant diſagree, — the former aſſerting that his teeth fell put in couſe- 


Py of the blow he had received from him [the defendant, ;Jand the 
07 Yy 2 7 latter 
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latter affirming that they fell out, in conſequence: of in ſubſequent blow 
received from-another;—the aſſertion of the plaintiff, upon oath; muſt 
be credited, in order that the advantage of fixing a term of delay 
may be maintained. It is otherwiſe where the parties, differ after the 
expiration of the yearg' for in that caſe the oath of tg: ſtriker _ bo 
Gerke. 1 6 : )! 13 ne yg fta "74 My e SH at e ii 
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which, at the Ty, 10 the Abobe caſey t hor year e 455 0 by the thus 


expiration of 


that term, — 5 and the teeth do not fall out, nothing whatever is due from 
muſbe paſſed the ſtriker. If, on the other hand, the teeth turn black, or deciy, 
the event. of! fine for therm is due, from the Akilas in a caſe of miſadventure, or 
from the ſtriker in a wilful caſe: but retaliation is not due, as equa- 

8 lity cannot poſſibly be obſerved in the infliction of it, ſince it is not in 
the power of man to hit the teeth of the ſtriker ſo as to produce the 

ſame preciſe effect upon them; Land for the ſame reaſon, if a perſon 

'* nk: off part of another's tooth, n _ _ of f tho age turn black, 


"©" edtaliation is net to be fü . 
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There is no 210 A perſon ate another a cut öpcc the head? Jn WE heal, 


fine for a cut 


on the head 40 the hair grow upon the place, ſo that no mark of it remains, the 
ini . fine is remitted, according to Hanegſa, as the defect which would have 
Ing ſears occaſioned the fine no longer exiſts. Aboo” Nooſe oy holds that the 
'  ftriker ſtill owes a fine for the pain of the wound; becauſe, notwith- 
ſtanding the mark of the injury be effaced; yet the paiti has been ſuſ · 
tained, and that requires a recompence. Mohammed, on the other 

hand, maintains that the ſtriker is liable merely for the expence of the 

> greg ; for as the wounded perſon has been ſubjected, by the act of 

10 D | the ſtriker, only to the hire of the ſurgeon; and the price of his re- 
3 | medics, the caſe is therefore the ſame as if the offender had taken and 
(in £ out bela ſo much of the wounded perſon's property. Hanegfa ſiys 
ttt the award for the pain, as mentioned above, can only be deter- 
ed by conkidering for how much'a a perſon mighit undertake to bear 
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ſuch a degree of: paio,: ſuppoſing-it poſſihle that A'1 man were tins 
ſolely for the purpoſe of bearing pain. The award; therefore, for the 
pain is oppoſed to the trouble ſuſtained in bearing it. Now trouble i: 
not. valuable bat under a contrad of hire, either valid or invalid : and: © + 
as no ſuch contract exiſts on the part of the offender, it follows tat 
no value can be ſet. upon the trouble of the wounded perſon in bearing 
the pain occaſioned by the offence; and conſequently,” that the --- 
Ain the ſame manner as where 


fender owes nothing on that account; i 
a perſon ſtrikes another a blow with his fiſt, and puts, him in pain; 
in which caſe nothing Whatever is due; and ſo here likewiſe. With 5 
reſpect, moreover, to the fee of the ſurgeon, the wounded, perſon 
has paid it at his own dene. _ ene che offender is not liable 
for it. 


T: en W an mia t eilt Et r D I! [Jittoq in vat 2 4 Sos [ 
| Hh” 407) 1/7 oqdnep? or At In mania / o UU ny won, 
2b; a nou pry e one 1 ſtripes. (for inſtanoe) and: wy 
Faure cut him, and the perſon; ſo: cut recover, in this caſe n fiſie ia . 
due for the ſtripes, provided they leave a mark; but if they de net 1 
leave a mark, the ſine is remitted. Abo Joo/of maintains that a fine 
is due for the pain, inflicted d. Mohanmed,: oh the other hand, alleges* 
that the, offender, muſt pay. the, xpence of a a ſurgepn, The lige ihe: WARES 
ſtripes, is to be determined. by abſerving th ie, Teer ae bi 
wounds they occaſion bear to thoſe, for which a. fine aa ene vol 1 
If, therefore, they be in the, degree, of 008, balf,..an, helf af, Me 
appointed fine for a wound n af, of one third, à third of then 
"Wt ed 9 forth. ele f 845 poker 7 i b. * 'b; 1 Mis un 


ae ect i vir adn V 33 nid ib; 

Ira Help ſtrike off the hand of A e by miſadyenture, and A perſon 
then, before he has recovered, ſlay. him by miſadventuxe, he owes eber by ule 
complete fine, and the fine: for the hand is remitted ; / becauſe ith) or adventure, /. 

ei after having 
fences are of one; ſpecies: or deſcription, namely, by nuſa ; maimed bim, 
and the award for hoth is the ſame, namely, a bene; . and-2s, the; cn. TL» 
ſideration for the perſon is alſo, a conſideration for. all its parts, it 
follows that the fine for the member! is included 1 in the fine for the 
whole 
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Rotation ig W—_ 4 yorſor lenny! wood caves; — welt w bein in 


not inn 


fot 1 fneted until the wounded perſon thall. have recovered; becauſe the” 
I A prophet has faid, “ In the cafe of wonndt 4 delay mfg be obſerved for 


ſon's reco- 4 e year]; and alſo, becauſe regard is paid to the a/fimate conſe. 


guns of u vound, as the award for it is at preſent unknown, Hneelt 
is poſſible that it may prove fatal, and conſequently chat the act may 

prove to be murder. The award, nen for a wound is . 

until it be healed. 0 18 
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The 4 fr IN all ful offences, white candles! is remitted becauſe ofa 
Uu Ok- 


2 and doubt, a fine is due from the property of the offender; and all com- 
ee, I poſtions for offence, alſo; fall upon the property of the offends cbt 
are to by. 4k the prophet has ſaid, The ARIL As are not 10 pay the: fine for u w 


+. . — mA obſerved, however, has 


firſt of the- above baſes: (where retaliation" is remitted becanfe of A 

doubt) the fine is payable in three years; for as the offetice,” in ti 
inſtance, is analogous to manſlaughiter or homicide by tmifiventiit, 
becauſe of the doubt, the ſame delay is therefort gtarited'in"the" pay: 

ment of the fine! In the eaſe of compoſition,” on the contrity, it is 
due upon the inſtant,” being fendered obligatory by partiadlar eh 
One's in Fa en manner a8 the ae of the goods in” i'contratt of 
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his ſon incurs. perty, Payable in three years. Shoei maintains that it is payable 


butheergean, upon, the inſtant. The argument oft bur dodlors is, that in All Cases 


of offence the Law has granted a delay in the payment of the ne; 


au ts precepts of the Law are not to be ſet aſide, eſpecially to coun- 
1 | kenance 
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Tas, "og er any offence e oftablified ledgment A fine incur- 
of the offender, i. due fem his property, his ee * I 
being regarded. with reſpegt to his Akiles; | becauſe of the ſaying of knowled. 0 
the prophet. before quoted, and uſe the effect of an acknow paid by the | 
edgment cannot extend beyond the. acknowledger- himſelf, * (he fedger- 
having no n over 454K ng ene: does not affect his 
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Wirrul murder committed by: an infant; — i pn un 8 
occalionally inſane, ¶ Maro,] being the fame as homicide by miſad- der, by n 


venture, the fine tor. it is due, from the Atilas, and * aewiſt . 225 _ 
other fine. incurred by ſuch perſo to the reblby 
dus and.npwards.: Shafei. fays. that wilful Worber by thoſe po erf 80 
comes undet ths · conſtruction of auilſul, inſomv 0 | 5 =D 


is due from the roperty. of the perpetrators, becauſe the at was w- 
ful undoubtadbyyyas the- my wr applies" to ang ching dene 7. 4 


. Tae the ahows 5 e be liable to 4 

une prior 3 point are Aude in uh pore * 
| recorded of. Ale that he once decreed the fine. incurred by alunatic to 

be paid by his Ati a —SECONDL Ys an infant ot. Iunatie is ere 


of compaſſion; and as an adult, or a ſane perſon, is entitled to an = 

| alleviation, . inſomuch that his fine 18 paid by his Akilas, it follows 1 
that thoſe are likewiſe entitled to an alleyiationafortiors;: With re- — 2 
reſpect, m moreover, to what Shafei ſays, that their act is tui _ i 40 {it 
"x pot deity ed; for will depends upon uno ledge; and kn Weds 
ee upon reaſon, FORAY 4 In, 1s 0 Geenen r * | 
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in We deledive. Neither arelthey (as lie alleges) requited to 
make expiation ; becauſe that is performed to cover'a:crime'; àud in 
the e inſtance there 1 is no crime to be covered, as they are held | 
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, (Is matt ſtrike Sed min upon the belly, bete Gebe 
ing a ts miſearty; of either a male or female fœtus, begotten ftet, a' GD * 
twentieth of the complete ſine for a man, namely, five hundre 
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riage (of a dum; Ag due, tipon's favourable conſtruction - Analogy would ſuggeſ 
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1 Boing existence of a fœtus i not x matter'of 


the complete 


fine [a Chor- Prodabllie as not ar adrriſſible groutid of c claim. The res 


that the prophet has flid ? A GHoRR A If duet for a Sertus l. And by 
2 Gberrt is uilddrived'a male et feinale dave, 'of the value of fie 
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— tt of the fine [the Gho#t 6] according to our doctors. Malit main- 
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ö tains that 8 hn from the property of the” ſtriker; becauſe it 
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-— the mother; and a com penſation for a a part of the body, lik 
compenſation for a finger (for br aas) is doe from the br perty of 
the offender. The arguments of our doctors are tWofold.Fiker, a 
precept of the prophet, who once decreed: a Ghorrd to be paid by te 
Akilas,—SECONDLY, the Ghorrd is a compenſation for the perſon, (of 


the foetus,) not for a part of the body e it is that the Ae 
denominated 1 it ave. old 5703. ib 443 toro. | 
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Tun Ghorrd 3 18 1 LPR a iyears!! b Wee a9 dad's it is pay- bee 
able in three years; becauſe it is a compenſation, for the perſon, ard a year: 
accordingly is diſtributed among the heirs of the-fetus. . The argu- 
ments of our doctors upon this. point are twofold. —Fresr; It Is 1 re- 
corded, in the traditions, that the prophet, upon a certain oc 
decreed a Ghorrd to be paid by the Akilat within the year- goin 
coxDbLx, the Ghorrd is a compenſation for the penſem, conſidering tine 
embryo as a ſeparate exiſtence; but it is alſo a compenſation for A part dee 
of the body, conſidering the embryo as connected with the mother. rage oo 
Now, we pay attention to both conſiderations; and accordingly, we 
adjudge the inheritance of the fine among the embryo's heirs} on tbe 


fr conſideration, and on the ſecond conſideration adj judge the term of 
one year for the payment,—the.compenſation-for a part of the body, 
where it falls ſhort of the complete fine, being invariably payable 

within a year, It is otherwiſe with reſpect to parts or diviſions of the 

fine; for any part thereof due from any 0 is payable 3 in ww. | 


years ®, _. 
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ts a | perfon- Reike a woman a the belly, Pj i but 1. te 
quence bring forth a Fra bo child which altern dies, a N 4 
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The Ohorri is not conſidered ates as a 
leparate ſpecies of fine, impoſed ſolely in the caſe 2 embryos, 
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which after- Pne is due from the ſtriker, as he, by e the ao was 9 
. he owes a duced the ns of a hving TIM 


complete fine. 


If the woman Avis yerfghi Airike a oaks on the debe and the in conſequence 
ſo ſtruck miſ- . ff 1 94 % 3 3 0: ' 2 ere 
carry ofa miſcarry of a dead foetus, and afterwards die, the ſtriker owes a fine 
3 for the murder of the mother, and a Ghorrà on account of the miſ- 
herſelf, the carriage, the prophet having fo decreed in ſuch an inſtance.—If, on 
riker is ac- 


countable the contrary, the mother firſt die of the blow, producing a hving 


— . 4 child which afterwards dies likewiſe, the ſtriker owes one fine on ac- 


; b 2 count of the mother, and another on account of the child, as having 
here murdered two people. If, on the other hand, the mother die 
of the blow, producing a dead child, a fine is due for the mother, 

but nothing whatever for the child. Sbafei maintains that in this 

caſe a Ghorrd is due on account of the dead child; for as the death of 

the child has been, to all-appearance, occaſioned by the blow, the caſe 

is therefore the ſame as if the mother had ab e. a dead child whilſt 

| ſhe was yet alive. The argument of our doctors is, that it may have 

been the death of the mother which produced that of the child, as 

an embryo muſt neceſſarily periſh where the mother dies, ſince the 

life of the one is derived from that of the other: hence it is doubtful 
whether the death of the child was occaſioned by that of the mother, 

or by the blow; and there is no refponſibility in any caſe of 


The liner, I ux fine or penalty incurred on account of an embryo goes as an 
c Annot inneri 
any part of inheritance to the embryo's heirs, as being a compenſation for his 


: "OO perſon. The ſtriker &, however, cannot have any ſhare in ſuch in- 
heritance. If, dentiodng a man ſtrike his wife on the belly, ſo as to 
cauſe her to miſcarry of a dead child, of his begetting, his, [the fa- 


| ther” 5] Akilas are een for a Ghorrd, of which he cannot inert 


* ad g⁵ the « peifon who bruck the mother, and thereby occaſioned: the mil- 


carriage. 
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any part; becauſe he has ſlain the child kt, . is therefore 
guilty of A; __ __ 0. no e — a murderer.” 
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Ir a e Alke up s „ey a pregpiaii © female Hive} whoſe Caſes of miſ- 
pregnancy has proceeded: from ſore other than her maſter, and ſhe, —_— th 
in conſequence, miſcarry of a dead foetus, but herſelf remain alive, n * . go ; 
the value of the foetus muſt in this caſe be eſtimated at the ſame rate 
as if it Were alive. If, therefore, it be a male fœtus, a twentieth of 
the value is due; or, if a female, a tenth.  Shafei maintains that the 
ſtriker is liable for a tenth of the value of the mother; becauſe, as the 
embt ys is, in one view, à part of the mother, the rate of compenſa- 
tion is therefore determined by the value of the mother, who is the 
original, —the rate of reſponſibility for a part being always determined 
by the rate of the original. The argument of our doctors is that a 
| Ghorra is a compenſation for the perſon, not for a part or member 7 rehgsig ve 
of the body: for a compenſation for a part or member is not 
due unleſs ſome noticeable defect be occaſioned in the original; (in- f 
ſomuch that if there be no defect occaſioned in the original, no- 
thing whatever is duez—as where, fur inſtance, a perſon ftrikes out 
the tooth of another, and a: ſecond. tooth grows in its place, — in 
| which caſe the ſtriker ĩs not liable for any thing;)—and” in the vaſe 
in queſtion the defect occafioned in the original (namely, the 
ther) is of no account, ſince a reſponſibility attaches for the me 
whether a defect have been occafioned in the mother or not. As, 
therefore, the Ghorrg is evidently a conſideration. for the perſon, and 
not for any part or member, the rate of it is to be determined by the 
conſideration for the perſon. - Now, in eſtimating the conſideration 
for the perſon, the' original thing is the per ſon f a freeman; and the 
rate for the perſon of a free-begotten embryo, if it be a male, is a 
twentieth of ber fine for a man, or, if a female, the tenth of the fine 
for a woman; hence the ſame rule holds with reſpect to the em- 
bryo produced from a female flave. As, however, the value, in the 
caſe of a ſlave, is a ſubſtitute for the fine, i in the caſe of a freeman, the 
ſtriker therefore owes a twentieth of the value of the embryo, if it 
7 2 2 | be 
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PROT or the tenth if i it be a "TR Aboo Yooſaf maintains that 


» the ſbker.1s-5eſponſible. for any damage which the mother, may have 


\ Juſtained, in the ſame manner as holds in the caſe of animals, —the 


reſponſibility for a ſlave being (according to his Nr ns 2 kin net 


for etre ſhall be en ene 1 WE 
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Expiation is 
not required 
for the de- 
ſtruction of 
an embryo. 


laudable that he perform expiation and intreat forgiveneſs... It is to be 


e with ro[pact to all the rules concerning 8 77 ;—beocauſe A 


Engliſh language does not afford any term preciſely correſponding with e or a further 
explanation of i it, ſee the Preceding book, p. 270.) £3 


Is a ke ſtrike a enen ferwills ſlave upon he belly, had 4 her 
maſter” afterwards emancipate ** whatever may be in her womb,” and 


ſhe then miſcarry of a living child, which ſhortly after dies, the value 


of it, as a living child, is due, and not the fine, notwithſtanding it 
died after manumiſſion ;. fur the offender is accounted to have killed 


the child by a blow given to the wander at a time hen it was fil 


"== 


Exriar tox is not ow Far an offence Samples; upon an embryo. 


Shofe maintains that expiation is due in this inſtance ;- for an embryo 


is, in one view, a perſonal entity ; and as, in the caſe of a perſona 


entity, life is moſt probable, an expiation muſt therefore be performed, 


out of caution. The argument of our doctors is that expiation is a 
ſort of penal infliftion, as it has been ordained for the purpoſe of de- 
terment. No determent applies ſolely to the perfect man P, not to 


any other ſubject; and an embryo is not a perfect man, for if it were 
ſo, a complete fine would be due. Our doctors, however, remark 
that if the ſtriker be deſirous of performing expiation, it is Jawful; 


for as he has been guilty of a prohibited act, it is conſequently mot 


obſerved that a foetus not yet perfectly formed is the fame as a perfect 


* Arab. Zar. «Literal; a ors meaning, a diſtin 9 has being. 'The 


Ry Arab. Lit Kamil; literally, a der fee? ff of vl. 
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fſaying of the prophet, before quoted upon this ſubject, is unreſttic- 
tively expreſſed; and alſo becauſe, as an imperfect foetus is the ſume 
as a born child, with reſpe& to conſtituting a female ſlave Anu, 
the termination of Edit, and ſo forth, it is conſequently the ſame 


with reſpect to the law in queſtion. Beſides, from the inſtant of tze 
firſt formation of the tus it becomes 29s eee . the ee bom 5  Jonano NT 
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Ts any "Wo conſtra& a bath; or. ſet out a We ue 3 or are a Buildings or 


wall, or ſet out timbers from bis wall to build upon, or ſet up a;ſhop == 2 
or booth. — in the public road, every other perſon is at liherty, how- proj i F 
ever mean and humble his condition, to pull. down the ſame, and re- 9% ner be 


move it; becauſe all people are entitled to a free paſſage along ſuch a CT ny 
Toad: for themſelves and their cattle; and the caſe is therefore the fame whatever. 
as where a ſtranger erects a building upon a partnerſhip proper 
which inſtance any one of the partners is at liberty to remove ſuch 
buildin g; and ſo here likewiſe the removal is law ful to. all, as all are 
alike partners in the rights of the road. It i is lawful, however, for 
the perſon in queſtion, i in all the above caſes, to make uſe of the bath, 
fountain, or ſo forth, where they are no way injurious! to the com- 
mr for a8 he has the right 4 common With. een of paſſing 


and 


a WRT — — . 2 
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They cannot 
be erected or 
ſet up in a 
cloſed lane 
without the 


ceionſent of the 


ir habitants. 


a cloſed lane; for as it is practicable to obtain the acquieſcence of all 


the inhabitants of the lane, the privileges of partnerſhip therefore hold 
good, both actually and 1 with e to each nn of 


fon 
A pot 
building, Ks. 


in the high- 


way incurs a 


Ane for any 


PRO. 


\ 


dor number of 
perſons) it 


may occaſion 
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and xopading, ! it follows thaty provided there bo no injury ſuſtained, 
the Obſtructing him in the enjoyment would be vexatious, Bot 
at _ be un to 9a. g e er * wm an theox/s is 0 
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674 is not 11800 for an Habitats 3 a lang hut up at one N to 
cane in it a bath, ſet out a ſpout, or ſo forth, without the con- 
ſent of the other inhabitants, Whether it be injurious to them or other- 
wiſe; for as the lane is, in fact, their property, (whence it is that the 
right of Shaffa with reſpe& to the houſes in it appertains equally to 
thein all,) their acquieſccnce. is.,therefi indiſpenſable. In a public 
road, moreover, the converſion to particular uſe is lawful to all men 
indiſcriminately, excepting only in inſtances where it may prove de- 
trimental; for as it is impoſſible to obtain the acquieſcence of every 
individual of the community, each is therefore accounted a Proprietor, 
leſt his right of uſe ſhould be altogether defeated :—but it is not ſo in 


1 


chem. 


{ 


II Tperlen erect a building in the public Pahwey as Bite t men- 
tioned, and it happen to fall upon and deſtroy any one, a fine is due 
from the A#ilas of the perſon in queſtion; becauſe he was the occi- 
ſion of the deſtruction, and was guilty of a tranſgreffion in having : 
erected a building in ſuch a fituation ; and a perſon who occafions a 
deſtruction is refpotifible where he has in any reſpect tranſgreſſed, a8 
in the caſe of digging a well in the highroad. The ſame rule alſo ob⸗ 
tains where the bailding Kane] by af 1 7 thus ne oy (of a man or n 


animal. | 
(16433640015 £03 13G RS 
4204 a man ſtumble over the ruins of ſuch 1 building, and 1 500 upon 
another man, and they both die, the perſon who erected it is reſpon- 
6 ſible 
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ible for both, and nothing i is due from him who fell upon the ther; 
for as the builder was the primary eauſe of the accident; the cafe 1s 


359 


the deſtruc- 
tion of. 


therefore the ſame as if he had ſtruck the perſon who fell, and ſo 


cauſed him to fall 15 the; other, and my. Had 2 died! in conſe. 
e wok x . 
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Ir a watet-ſpout, ſet out from a Boufe d over the public road, * 
upon any perſon, and kill him, an examination muſt be made to diſ- 


cover which part of the ſpout it was that hit the perſon; and if it Jhoxt. 


appear that he was ſtruck by the end next the houſe from which it 


had projected, no atonement is due from the perſon who ſet it up, 


becauſe with reſpect to that part he is not a tranſgreſſor, ſince he had 
placed that in his own property; but if it appear that the deceaſed was 
ſtruck by the projecting end, the perſon who let it up s reſponſible, 


becauſe with reſpect to that part he is a tranſgreſſor, as having cauſed 
the ſpout to project over the road without any neceſſity, ſince he 
might to as good putpoſe have ſixed it up ſo as not to project over the 


read at all. (It is to be obſerved that in this inſtance expiation is not 
incumbent on the fixer up of the ſpout nor is he excluded from in- 


. 9 


Caſe AP death 
occaſioned by 
the fall of a 


heritance; for he is not the actual perpetrator, but ſtands merely . 0 i 


guilty of homicide by an mtermediate cauſe,)—If, on the other hand, 
it appear that the deceaſed was ſtruck by both ends of the ſpout, the 


fixer-up i is reſponſible for an half of the fine, and the other half drops; 


in the ſame manner as where a perſon is wounded by another, and 


alſo by a lion or tiger, and dies, —in which caſe an half only of the 
fine is due from the wounder, If it cannot be diſcovered, which part 


of the ſpout ſtruck the deceaſed, in this caſe alſo an half of the fine is 
due; for the accident may, have happened in either of ta ways, in 
one of which the complete fine is due, and in the other nothing what- 
ever; and therefore, in contemplatign: of both circumſtances, an balf + 


Is 


360 


A perſon 
having fixed 
up a nuiſance 
upon his 
houſe, is re- 
ſponſible for 
any damage 
it may occa- 
ſion even af- 
ter he has 
ſold the 
houſe, 


A perſon lay- 
ing firein the 
I= 18 
onſible 
for any thing 
which may 
be burnt in 
conſequence. 


Workmen 
conſtructing 
a nuiſance 
are reipon- 
ſible for any 
accident it 
may occaſion 


before their 


work be 


finiſhed. 


not done any act to occaſion rue 
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lx a perſon e a balcony, i from his houſe, and 
then ſell the houſe, and the balcony afterwards fall upon any perſon 
and deſtroy him. —or, if a perſon ſet up a piece of timber in the mid- 
dle of the highway, and afterwards ſell it, and deliver it to the pur- 


chaſer, and he [the purchaſer] declare him acquitted of all accidents 
which may happen from it, and leave it there until it fall and kill 


ſome perſon, — the {eller 1 is reſponſible in both inſtances, and nothing 


whatever falls upon the purchaſer ; becauſe the act of - the ſeller (in 
conſtruCting the balcony, or ſetting up the timber) i is not done away 
by the extinction of his property; and as ſuch act occaſions. reſponſibi- 
lity, he is reſponſible accordingly, and not the Faß who has 


j 8 F | ö 
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Ir a 0D! ks fire in the highway, nd any thing be butats in 


conſequence, he, as having tranſgreſſed, is reſponſible for the damage. 


If, however, after the fire being thus laid in the highway, the wind 


ſhould blow it to another place, and any thing be burnt in conſe- 


quence, he is not reſponſible, as by the wind carrying off the fire his 
act is done away. Some, indeed, ſay that if the fire was laid in the 


| highway at a time when the wind was high, he is reſponſible; be- 
cauſe he laid the fire there, notwithſtanding his knowledge o 


probable conſequence; and therefore the act of the wind, in carrying 
it off, is in effect the ſame as * he had himſelf carried it to the TO 
Which was burnt. WL 9 


Br 


Ir a oi hire workmen for thi purpoſe of Kali, 8 a bal 


cony, or a penthouſe, and ſuch balcony or penthouſe fall upon and 


kill a man before the workmen had finiſhed it, the reſponſibility falls 
entirely upon the workmen; for the deceaſed was deſtroyed in oon⸗ 
ſequence of their act; and ſo long as they continue engaged in the 
work, the balcony or penthouſe 1 is not held to be delivered to their 
employer. Their a& is therefore conſtrued into homicide, inſomuch 


that 
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that they muſt perform an Apis for it. Beſides, as their employer | Ne *. 5 ; 
did not hire them'ts kill any perfon,” but to conſtruc an ereckion, the | * | 
accident has therefore no relation to the contract of hire, but attaches . l 
to the workinen. Alone, hence the damage alſo attaches 'folely 1 to. 3 
them, as being a conſequence of their act. If, on the c contrary, the 1 9 " 
balcony or penthouſe in, queſtion fall after the work i is finiſhed, the | . 1 
owner of the houſe is reſponſible, on a fayourable. conf! ruQtion ; "fo in, 8 | 
this caſe the contract of hire has been completely fulkiſled, in omuch me J 
that the workmen have become entitled to their wages. I heir act 5 
has therefore devolyed upo their employer, who conſequently ſtands of ng r 
in the ſame predicament mY if. he dies hiſelf Pet Fg works Novi | 
and he is F are ine bn c pee e inter ni by ae of : 
Is a per ooo, elt water o on 1 00 highray,! lber pe -of by A rſon is g 
performing his ablutions there, and a man ot animal periſh in Conſe- Aero = 
wegen e e RL Os, FN, 1] 
penſation far the animal from the perſon. himſelf; becauſe he has been throwin = x 
guilty of axranſg eſſion, injurious in its conſequences to the paſſeugers highway, . * 
upon the road. It i 18 en where water is ſpilled i ina cloſed lane e T 
by one of the inhabitants, and a man or animal periſhes in conſequence; 1 1 5 > j 
or, 0 inhabitant of ſuch a lane ſets down any thing in the „ 
middle of it, and a man or animal falls « over the ſame, and ſo ſhes; 1 | = 
for in none of theſe caſes does reſponſibility attach to him, as arty in- 1 
habitant of a cloſed lane is entitled, in virtue of his, reſidence, to per- ' 
form theſe aQs,.in ſuch lane, in the, ſame manner as in a partnerſhip _ 1 i 
houſe, Layyers remark that what i 1s here advanced applies only to a Wye | [7 
caſe where water is ſp pilled upon. the f toad i in large quantities, ſuch as 5 N ͤöÜ— v⅛ i _ 
commonly renders the ERIE, e re ;—but that if the water be _ 


only 1 in a ſmall quantity, a and aht i in, *. EE. to pee | the paſſenger, 
there 1 is no 6 reſponſibility.” | wc Ts 21 Fi 


* 9 
E 4 £ . 123 5 4 1 3 — a 5 2 
A * art Ay 334 17 1 ; 4 apts 15 * OY EE: * : 1 a 
. n 1 3 1 1 7 b 
* 


Ir a Wo: 4 knowingly ad PE 1 ry W's - whic ch unleſs" we 


water has been * as above, and periſh 1 in conſequence of falling > Fatained the 


= FF tb RES. Boon I. 
damage bad in it, nothing whatever is incurred by the perſon who ſpilt the water, 
1 fince here the deceaſed has periſhed from his own wilfulneſs or obſti- 
water, racy. Some, however, remark that this. rule. obtains only where 
the water is ſpilled over a part of the road, for in that caſe a part re- 
mains unaffected by it whereas, if it extend over the whole road, 

the paſſengers have no option; and (as they further obſerve). the 

ſame diſtinction holds with reſpect to {ner or er ae ſet 

up in the highway: , h re e 3; e 


| 133 
1 


; The > perſon ys Ir a l deſire a perſon to ſprinkle water in the front of 
. ſhop, and another perſon fall there, and die in conſequence, the 
| ſprinklein reſponſibility reſts upon him who gave the order, [the ſhopkeeper,] 
for acide 5 on a favourable conſtruQion ;—(and ſo likewiſe, if a ſhopkeeper hire 
a workman to erect a ſtall, or other edifice in the front of his thop, 
and after it is finiſhed a perſon fall over it and die; ;)—becauſe the order 
given by the ſhopkeeper 1 is of a lawful nature, his right to the pre- 
cincts in front of his ſhop being ſuperior to that of any other perſon; 
and therefore the act of the perſon whom he directed muſt be referred 
” "I himſelf, —lt ; is otherwiſe, where perſon. orders another to throw 
water, or erect an edifice, in the middle of the highway; for i in this 
caſe the reſponſibility reſts upon him who obeyed: the order, as an 
| order to this effect is unlawful, the man who gave the order dane 
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Caſe of a per- ih a OY dig a Ae or wi A ons; 1n the — of the high 
a way, and a man perth in conſequence, a fine is due from the Alilat 


. bone. of the perſon. who placed ſuch nuiſance there. If, on the contrary, 
way. an animal were thus to periſh, the compenſation for the fame would 
be due from the property of the perſon in queſtion ; becauſe, as he 
has been guilty of a tranſgreſſion, he is therefore reſponſible for any 

accidents it may occaſion; and as the Akilas' are not implicated 


"on in offences againſt the e it follows that, in caſes 
of 
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of property merely, the el dent reſts b 16h upon, the offender 
himſelf. of AP 15 | 
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Tas throwing of dirt or. earth b in the Kita or the « carrying The del . 
away of earth thence, ſo as to occaſion an hollow, is. the fame as — a * p 
placing there a ſtone or log of wood, for the reaſons already explained. een 4 * 
It is otherwiſe where a perſon merely ſweeps the road; for in this caſe the ſame. as 
he is no way liable to reſponſibility,” as his act of ſweeping does not 1 


| re. 
occaſion any nuiſance, but rather the contrary. If, however, this 


perſon leave an heap, of the ſweepings in the road, ſo as to occaſion. 
accidents, he is many n in meg thus 10 is e of a trau 


greſſion. sal 0 


f by __ 4 * 1 a g 14 
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bot a + van 105 a ee in he 10 ite, d #if a esddd WEI re- The remov- 
move the ſtone to another part of the road, and a man be thereby 4.48 


ſance to an- 


deſtroyed, the reſponſibility reſts upon the remover of the ſtone; Fee other ſpot in- 


cauſe the act of the original depoſtor is abrogated in its effect, by the able r. 
place which he had occupied with the ſtone being cleared, ahd Wale ie accident. 


it may after- 


place being occupied with it by the act Wa the e rechover,—who is ther : be- 
fore f Ol han ” 55 ee e de 111 3 9) bot Do vu . * 
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1858 is pans in _y Fins Ae, that if a perton conſtruct a There is no 
common ſewer in the public highway, by the order or compulſion of ee * 
the Sultan, he is not reſponſible for conſequences; becauſe, in con- occafioned by , 
ſtructing the ſewer, he has not committed any'tranſgreſſion;”for in ſo Ag 7 de. 
doing he acted by order of the Sultan, who poſſeſſes u paramovrit au- un rd 1 
thority with, reſpect to all public rights. It is other wiſe Where a bers iy.” | 
lon does ſo, without ſuch an order; fer in that ciſe/he is reſponfibl m, 
as having, tranſgreſſed, in preſuming to enercach upo che puübie 
rights without a ſufficient authority f beſides, acts with reſpect to the | 
highway are permitted under a condition of ſafety, that is, under 
the condition that. they be not. injurious. It is to be obſerved that 

ee eee this 
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A perſon dig- : 


ing a well 
in lis own 
land is not 
refponfible 
for any death 
it may occa- 
bon. 1 


r I N E s. Boox L. 
this diſtinction holds in all caſes of acts with rofoes to the highway, 
as the ſame reaſoning equally applies to every other inſtance, + 


} 


"| 
' 


_ Ir a perſon dig a 8 in his own land, and another be killed by 
falling into it, the digger of the well is not reſponſible, as he has not 


| tranſgreſſed; and the ſame. rule alſo holds where a perſon digs a well 


within the precincts of his houſe, a man being entitled ſo to do, for 
the purpoſes of domeſtic convenience. Some ſay that this rule with 


reſpect to a well dug in the precincts of a. houſe holds only in caſes 


A perſon” | 
falling 1 into a2 
—.— = 


| n 
—_— hunper - 8 
does not o 


caſion reſpon- 
ability. * 


where the houſeholder has either a property in ſuch preeincts, or poſ- 


ſeſſes a right, by immunity, of digging therein; but that where the 
precinct is public, or held in partnerſhip, (as in the caſe of a court or 


cloſed lane,) the digger is reſponſible, ſince in digging the well 


under ſuch. circumſtances al 1s ee of a enen This: is 
| e | 1 405 


i 1 A © 


Ir a perfon 5 a wa or BE in * een and Niacker e 
to fall in, and there periſh of hunger, the digger is not refponſible, 
according to Haneefa, becauſe the deceaſed has here died of Bunger, 
and not in conſequence of the excavation, as his death eantiot be at- 
tributed to the latter unleſs he be killed 11 the fall, which; is not * 


Caſe 1 in this inſtance. WE 


Woikiliei mY 
employed to 


neighbour” habitation, and they dig. it; accordingly, and a man be 


dig a well in 
another land 
are not re- 
ſponſible for 


acciderss un- 


leſs they be 
aware of the 
treſpaſs. 


fame as where a perſon defires another to flay (“ ſuch a goat,” and 


Ir a perſon hire . to dig a well: in ks 3 10 


killed by falling into it, the reſponſibility reſts upon the employer, 
not upon the workmen, provided they dug the well under the idea 
of the place being within the precindts of their employer; becauſe, s 
a contract of hire, ignorantly engaged in, is. lawful and valid in ap- 
pearance, their act is therefore referred to the hirer, they themſelves 
having proceeded under a deception::—the caſe: being, in fact, the 


be 


1 


Cuar. . 'Þ. F NE K 


he does ſo accordingly; and it ſhoe wars: app rs that the goat was 
the property of another, in which' caſe the ney irs is paid by 
the perſon, who gave the order. It is otherwiſe where the workmen 
dig the well, knowing, at the ſame time, that the place is not within 
the precincts of their employer; for in this caſe: they are reſponſible; $ 


becauſe: the cotitradt is not . wah in . as s they have not 
nnn 40 613 5411 f 
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Ir a "pee conſtroct a [Velen or 1 a plank, in the highway The builder” | 
over a ſtream] without authority, and another, wilfully paſſing over . is 1 
ſuch bridge or plank, fall off and periſh, {tilt the perſon in queſtion is „ „ 
not reſponſible; becaufe although he be the creator of the cauſe, and life which: : 
therefore a tranſgreſſor, yet as the deceaſed was a wilful agent *, and — | | 
tranſgreſſed in his own act +; his deſtruction is therefore referred to s = 

himſelf ; and alſo, becauſe where the act of one who has an option | 
intervenes, it precludes the reference of the deſtruction to the firſt I. 
agent; as where (for inſtance} a perſon, digs a well in the highway, 5 | 
and another gives a man a puſh, and thereby eauſes him: to fall inte | 
the well, ſo that he dies, in which caſe the reſponſibility” reſts: upon 1 
the perſon who gave the puſfi, ſince his act, being the act of a wilfuu 
agent, rechte 4 reference ** the deſtruction to the Ager of . 9 
the a. 1992 G inik cv | 1 


r ? 


N 


1 2 e my aunty a 120 upon the ede and the Joad 1. 
— any perſon ſo as to kill him, or fall in the road ſo as to for _— 


cauſe a perſon to ſtumble and thereby occaſion his death, the reſpon- 1 
ſibility: reſts upon the carrier whereas, if a perſon be wearing a 


cloak upon the highway, and it fall upon any perſon, or upon the 


een 

3 * & 4 
* 1 2 

bz * LJ » ——_ 


roſs 0 Bu . Go, the carrier raf the cloak 1 is ne e „ . 
| 8 — perpetrator. | . | 


"F (Frobably) as having e over the bridge &c. without leave from the bullder 
of it. 2 5 
3 7. 


"The. difference between theſe two caſes is, that as the bufineſs'of the 
carrier is to take care of his parcel or load, the circumſtance of re- 
ſtricting his liberty of carrying it to the condition of ſafety does not 
operate as a hardſhip upon him; — whereas, the buſineſs of the wearer 
is not merely the taking care of his garment, but the wearing of it; 
and therefore, as the reſtricting his liberty of uſe to the condition of 
ſafety would operate as a hardſhip, his uſe of it is not reſtricted. TOP 
particular 9 but 3 1s allowed. to him ah * Yy”! 


af 5 


A Lee Is a W ne up 9 hg — read: 1 carpet, ap e 8 ravel * 
wa ra moſque appropriated to any particular tribe or people, and any perſon 


ſtrewing gra- periſh 1 in conſequence, nothing is incurred, provided the perſon who 


des Arey isre- hung up the lamp, or ſo forth, be one of that people whereas, if a 
Ag {ſtranger do any of theſe acts, heis reſponſible. In the ſame manner, 
jay nas if one of the people of a moſque. ſit in that moſque, and any perſon 
from; periſh in conſequence, he is not reſponſible, provided he be, at the 
time, engaged in prayer: but if he be engaged in reading the Kok Ax, 
or teaching, or be waiting for the time of prayer, or fleeping (cither 
during prayer or at any other time, ) or converſing, he is reſponſible. 
Cn The reaſon for the law in the former inſtance is, that as all the regu- 

f lations of a moſque, ſuch as the appointment of a prieſt or a ſuper- 
5 viſor, the opening and ſhutting of the doors, and ſo forth, appertain 
ſolely to the people to whom the moſque belongs, and not to any 
others, their acts are therefore of a neutral nature, and are not re- 
ſtricted to the condition of ſafety; whereas the acts offall others with 
reſpect to it are either tranſ greſſive, or permitted under the condition 
of ſafety; and a pious intention does not prevent reſponſibility where 
the perſon errs in the manner of his piety. The reaſon for the law in 
the ſecond inſtance i is, that a moſque is conſtructed particularly for 
the purpoſe of prayer, to which reading the KoRAN, teaching, or ſo 
forth, are only (as it were) appendages; and as it is indiſpenſable that 

a diſtinction be made between the original and the branch, or depend - 
aut, the act of prayer (which is the original) i is therefore permitted ? 


genres 


call. 1 N "+ OT „ 
generally, without any reſtriftion to the condition of ys whereas 
all e acts or ee ee ee are 125 reſtridted. | 
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Ir a mange Ges prople of the bes be at pee in ak, and a. but he is not 


perſon fall over him, and die in conſequence, the ſtranger is no way — 
reſponſible; becauſe (as has been already obſerved) a moſque n 
ſtructed for the purpoſe of prayer; and although the right of public * 
prayer appertain ſolely to the people of that e Tr any e is 


entitled to pray there man a 
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Ira wall belonging t to any perſon Tn Coma 5 public high- The owner of 


way, and a perſon require the owner to pull it down, and call people by 1 1 
to witneſs his requiſition, and the owner neglect taking it down, un- 11 
til at length it fall and deſtroy either man or property, the owner is occationed by 
reſponſible for the damage ſo occaſioned, on a favourable conſtruction. woe hu 16 
Analogy would ſuggeſt that he is not reſponſible ; (and ſuch is the . 
doctrine of Shaft? ;) for he has neither perpetrated the deſtruction pull it down. - 
himſelf, nor done any thing tranſgreſſively to occaſion it, as he built 

the wall 3 in his own right, and its tottering, or the wind ſhaking it, 

were not his acts, whence the caſe is the ſame in effect as if the wall. 

had fallen previous to the requiſition, and calling of witneſſes, as 

aforeſaid. The reaſons, however, for a more favourable conſtruction 

of the L Aw in this n are twofold, —F chaos ana a wall leaning” 


over 


E NA E % | : Wei 


over towards che hi * public eommuhication becomes i inter» 
rupted, and the way * gccapied by the property of the owner of thüt 


wall. When, therefore, any perſon makes application to him, and 
; requires him to clear, the We it is incumbent on him ſo to do; and 


my n Re conſequently guilty of a tranſgreſſion i in neglecting it, and there- 


manner as where à man finds his garment, upon another, and demands 


fore remains reſponſible for a any damage it may occaſion;—in'the.fame 


© it of him; in which caſe, if that other refuſe to deliyer, it, be i; 


guilty of a tranſgreſſion, and is conſequently reſponſible for the gar 
ment if it ſhould be loſt whilſt in his poſſeſſion, —SEconDLY, if the 
owner of the wall were not made reſponſible for any damage its fall- 
ing might occaſion, he would negle& to remove the nu es, pad 
neatly paſſengers would ſuſtain an injury, as they would beve- 
terred from going by the place, for fear of the wall falling on them. 
The removal, moreover, of-any thing injurious to the community is 
a duty incumbent upon the perſon to whom it belongs; and as the 
owner of the wall is the perſon immediately concerned in the preſent 
| inſtance, it is therefore incumbent on him to take it down, notwith- 
ſtanding his ſo doing may be prejudicial to himſelf, fince private in- 
_ tereſt muſt yield to public benefit. It is requiſite, however, that ſuch 
a time be allowed as may admit of the owner taking down his wall, this 
being indiſpenſable to the eſtabliſhment of offence from neglect or delay. 
If (after the requiſition for pulling it down) any perſon be deſtroyed by 
the wall falling, a fine is due from the Ak/as of the owner, not from 
the owner himſelf; for as the offence, in this inſtance, is Mill 
ſhmort of hamicidę by: miſadventure, an alleviation is admitted a forriori, 


leſt the owner ſhould ſuffer too ſeverely :—but if, on the contrary, 


Praperty (ſuch as an animal, or houſehold goods) be deftroyed, the 
compenſation for it maſt be paid by the owner of the wall, as the 


. are not ue 0 in the nai fi for x property: £4 is 57 


* Arab. Haul; ; Wend the air, or atmoſphere; 3 A WELL general uſed her th 8 
nuilance or obſtruction 3 is not 2 upon the n | 


7 5 be 


o_ FINES. 


be obſerved that the application ſthat is, the bei for bun 
down the wall] is a condition of reſponſibility, but not the taking to 
witneſs ; for the latter is called in aid merely with a view to eſtabliſh 
the former, in caſe of the owner of the wall denying it, and is there- 


fore uſed only out of caution. The application is made by the claim- 


ant Gying to the owner of the wall, Your wall has become bas 
i ous; you muſt therefore take it down, leſt it prove deſtructive; 


and the taking to witneſs is effected by his faying to the byſtanders, - 5 


be ye witneſs that I have required this perſon to take down his 
„e wall.“ —It i proper, however, to remark that the taking to wit- 
neſs before a wall has become ruinous or crooked i 18 not valid, as tranf- 
greſſion cannot be eſtabliſhed previous thereto, 5. 


* 


Ir a perſon build a Wall in the ee leaning over from the 


erſon 
bafdung a 


n 
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fiſt, lawyers remark that he is reſponſible for any thing which may „ 


be deſtroyed by its falling, independant of the requiſition before men- 
tioned, as having been guilty of a tranſgreſſion in the building of it, 
in the ſame manner as a PRIN who gn prac a e we or ny 
projecing over the GER 


Fi 


+ 

— * . 
- N a . 
S A ? 


1 evidence of one man ey two women ſuffices to eſtabliſh 
the application above deſcribed ; for it is not here requiſite, as 1 in 


caſes of murder, that both the witneſſes be males, the death occa- 


and . 


ſioned of che fallin 8 of A wall not amounting to murder. 


. 


A Micheth 4 and a Zimmice are upon an equal footing with 16. 


ſpect to the requiſition for pulling down the wall, as all mankind are 
partners in the right of paſſing along. The application is therefore 


valid, by whomſoever it be made,—whether a man, a woman, a free- | 


reſponſible 


for the da- 


mage occa - 
ſioned by its 
* 


The requiſi- 


tion 1s eſta- 

bliſhed upon 
the eridence 
of one man 


A 8 
may make it, 
as well as a 
Muſſulman; © 


man, a Mok4atib, a ſlaye, (provided his maſter give him permiſſion to 


litigate the point,) or an infant, (with permiffion to litigate from his 
guardian. )—It is alſo valid whether made by the Sultan gr any other; 
Vor. 8 WS C. for 


4 


1 F I N B 8. . Book L. 
for as the application affects a matter of right in which all are 1 


concerned, Sl are ae muy entitled to make „„ 


„. IF a wall lean over towards a neighbouring houſe, the owner of 
neighbour- the houſe is entitled to require it to be pulled down,—or the tenants, 
ing houe; whether they be hirers or barrowers,—for to ey e in a Particu- 


lar the wh and appertains in mm inſtance. Y 


and if this I the owner or tenants of the houſe grant the owner of the wall 
War a term of delay, or exempt him from reſponſibility for any damage 
it is valid, which may be occaſioned by it, it is lawful, and the owner of the 
wWuoc.ll is not reſponſible in caſe of any thing being deſtroyed by its fall, 
becauſe the right of the owner or tenant alone is concerned. It is 
otherwiſe where a wall leans over a road, and the magiſtrate, or the 
| perſon who made the requiſition for pulling it down, grants a term 
of delay, or an exemption; for this is not valid; and the owner of the 
wall conſequently ſtill remains reſponſible in caſe of its falling and de- 
ſtroying any thing; becauſe here the right of every one is concerned; 
and the magiſtrate, or the perſon who made the requiſition, is not 
at ung to annul a right of the public. 


by 


A hs "= Ir, after e a perſon ſell a PEO the wall of which 
= 2 leans over, and the purchaſer take poſſeflion of it, and any thing be 


requiſition, is then deſtroyed by its falling, there is no reſponſibility whatever upon 
idle pag any Either party.—The /eller is not reſponſible, as offence cannot be eſta: 
—_— bliſned in him unleſs it appeared that he neglected to take down the 
wall, having at the ſame time ability ſo to do; and here his ability has 
terminated with the ſale: — neither is the purchaſer reſponſible, becauſe 

no application has been made to him. But if application be made to 

the purchaſer after the ſale, he then becomes reſponſible, as in 


that caſe he poſſeſſes the ability of complying with the requiſition. 


Tux application and requiſition. for pulling down a ruinous, wall The * 
are valid when made to any one who poſſeſſes the power of pulling it — rt 
down; but not when made to one who is not poſſeſſed of this power, be made ton 


ſuch as a pawnee, a truſtee, a borrower, or a renter. The applica- 3 
tion and requiſition in queſtion are therefore valid when made to the ay 
pawner of a houſe, as he has it. in his power to pulldown the wall-by 8 

redeeming his houſe. They ate alſo valid with reſpect to a wall be- 

longing to an infant when made to the infant's parents or guardians; 

and if, after the requiſition, they neglect to pull down the wall, and : 

any thing be deſtroyed by the fall of it, the compenſation falls upon 

the infant's property, becauſe their act is, in effect, the act of the in- 

fant. They are likewiſe valid with reſpect to a Mokdtib, as he may 

be authorized to pull-down a wall; and alſo, with reſpect to a trading 

flave, whether indebted or otherwiſe, for the ſame reaſon andi i =. 

in this laſt inſtance, the ſlave neglect to pull down the wall, and any 7 
property be deſtroyed by the wall falling, the compenſation for it reſts 


upon the flave's perſon * or, T's a man he” here py the fine 1 1s s due . 
an maſter's Akilar. e 


994 ) 


17 « du wall = held! in coparcenary by ſeveral — and a The requiſi- 
perſon apply to one of the heirs, requiring him to pull down the wall, — 1 


the application affects that heir in particular; and accordingly, if any copare * 


thing be afterwards deſtroyed by the falling of the wall, the heir who coparcenerin 
was applied to is reſponſible in proportion to his ſhare of inheritance ; 3 


for it was in his power to have remedied the nuiſance by referring the 

matter to the K4zee, and repreſenting the circumſtance to him, re- 

. quiring his order to his coparceners (if preſent) to pull down the wall, ths 
—or (if abſent) his authority to do ſo himſelf. 


Ir a ruinous wall fall A... a man, after application, and deſtroy Afer a ra, 


That is, be Fr" either be made over or redeemed, as in other caſes of a ” 
| B bb 2 | him, 
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duty of the him, and another perſon fall over the corpſe, and ſo periſh, . 


move this. proprietor of the wall incurs nothing for this ſecond perſon, be. 


ruins; and 
failingof this, cauſe the removal of the corpſe was incumbent upon the beirs, 


he is reſpon- not upon Him. If, on the contrary, another perſon, after the wall 
8 falling, be deſtroyed by ſtumbling over a fragment of the ruins, 


ſequent acci - 


den. the owner of the wall is reſponſible, as it is his buſineſs to clear 
the road of all ſuch fragments, ſince thoſe are his property, and 

an application with reſpe& to the wall itſelf is (as it were) an 
application with e to the gas, the intention of it- being to 

clear the 1 0 0 *x * 7 e de 


o 
0 ; 


The owner of Ir a es make application concerning a wall which leans 
a ruinous wall 
is not reſpon- Over towards the highway, and it afterwards fall, throwing d 


ene a vaſe, or urn, which had ſtood upon it, and a man be 3 


ſioned by the deſtroyed, the owner of the wall is reſponſible, provided the vaſe 


fall of any ar- 
ticle from it, or urn was his property, as the freeing the road from it reſted 
_— te upon him. If, on the contrary, the vaſe or urn be the property 
to lim. of ſome other, the owner of the wall is not reſponſible, ſince the 

freeing the road from the vaſe or urn reſts voor: him to whom 
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CHAP. 


CnAr. III. 


Of Offences committed ty or upon Animals. 
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may deſtroy by treading. it down, or by ſtriking it with his head, his 
forefeet, or his body: but he is not reſponſible for any thing which 
the animal may deſtroy by ſtriking it with his hind-feet or his tail,— 
In ſhort, it is a rule that the right of paſſing on the highway is al- 
lowed to the whole community, under the condition only of ſafety; 
for it is the exerciſe. of a privilege in the paſſenger, with reſpect to 
himſelf in one ſhape, and with reſpect to others in another ſhape, the 
right of paſſage being participated among the whole community,— 


view to the intereſt of both parties. —It is moreover to be obſerved, 


where an attention to ſafety is practicable; ; for if it were impoſed 
where ſuch attention is impracticable, the exertion of the Privilege [of 


or property under foot, and ſuch like, fince a perſon who rides is 


but he cannot guard againſt the animal ſtriking things with his hind- 
feet or tail, ſince an animal unavoidably uſes theſe parts, in travelling, 


reſtricted to the condition of ſafety in the former inſtance, but not in 
the latter, If, however, he ſtop the animal in the highway, he is 
reſponſible for any deſtruction which aſl; be occaſioned by a kick of 


its 


that a reſtriftion to the condition of ſafety can obtain only i in matters 


travelling on animals] would be altogether precluded. Now it is 
poſſible for a man to guard againſt the animal he rides treading men 


under no neceſſity of treading down every thing that lies in his way: 


without any immediate controul from its rider. Accordingly, he is 
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an animal is 
reſponſible * 
for any da- 
mage occa- 
ſioned by it, 
which it was 
in his power 
to prevent; 


Abend it is adjudged to all, under the condition of ſafety, with a 


and if he top | 


the animal in 
the road, he 
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is reſponſible 


for all acci- 
dents, 


He is alſo re- 
ſponſible for 


any injury 
ſuſtained 


from a large 
ſtone, thrown 


up by the ani- 
mal: $ hoof: 


FF 1YN ES Boo 1 
its hind-feet, or a ſtroke of! its tail, ſince it is poſſible for him to avajd 


ſtopping , although it be not in his power to guard the animal from 
kicking, or ſo forth; and therefore, as he tranſgreſſes in ſo ſtop- 


ping, he 1s 9 for * A which may enſue in con 
ſequence. of 5 


Ir an animal's hoof ſtrike upon and throw up gravel or ſmall 


ſtones, and a perſon's eye be put out, or his clothes damaged thereby, 


the rider is not reſponſible ; whereas, if the animal fo throw. up a 
large ſtone, he is reſponſible. The reaſon of this is that in the former 
caſe it was impoſſible to guard againſt the accident, ſince an animal 


cannot move without being liable to it; whereas, in the ſecond in- 


ſtance, it is poſſible to guard againſt the accident, ſince animals may 
cafily be ſo guided as to avoid large ſtones. It is to be obſerved that, 


in all theſe caſes, a ſecond rider (that is, one who rides behind the 
firſt) is in the Ba er as the firſt, with 2 gh: to 8 5 


but not for 
any accident 


occaſioned by 


its dung or 


Ur ine, 


unleſs he had 


ſtopped it on 
the road un- 
neceſſarily 
whilſt diſ- 
charging 
thoſe, 


5 ſen Sers. 


W 


Ir an animal, whilſt travelling, 1 its lane a or urine on the 
hi ghway, and any perſon periſh in conſequence, the rider is not re- 
ſponſible, ſince it was impoſſible to guard againſt this; and the ſame 
rule alſo holds where the animal ſtands till whilſt diſcharging its dung 
or urine, or when the rider ſtops it for this purpoſe, fince there are 
ſeveral animals which cannot perform theſe whilſt in motion. If, 
however, the rider have ſtopped the animal for any other purpoſe, : and 


it diſcharge its dung « or urine, and any perſon periſh in conſequence, 


he [the rider] is reſponſible, as in ſo doing he was guilty of a tranſ- 
greſſion, ſince he ſtopped the animal without any abſolute neceſſity, 
knowing, at the ſame time, that this muſt be injurious to the pa: 


* 
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Tux driver of an animal is reſponſible for iny damage the animal Reſponſibi 

may occaſion with either its fore or hind-feet, whereas the leader of an RR raff 

animal is reſponſible for the damage occaſioned by its ore feet only, en {arr of 

not by its Bind. feet. The compiler of the Hediya remarks that this 

is what is ſaid by Kadboree in his compendium ;—and ſeveral of our 

modern doctors coincide in the fame opinion; / becauſe, as a perſon 

who drives an animal before him has a view of his hind- feet, it is 

therefore in his power to avoid accidents from them; whereas, a per- 

ſon who leads an animal after him, not ſeeing or having any command 

over its hind-feet, cannot poſſibly guard againſt ſuch accidents. Moſt 

of our modern doors, however, are of opinion that as the driver of 

an animal has no more command over its hind-feet than a perſon who 

leads it, he therefore is not reſponſible, any more than the other, 

for the damage n 2 be occaſioned e en n this 1s Dy 

proves a 3684'% of 
Ir is written in the Jama Sagheer, that the driver or leader of an 

animal is reſponſible in all the inſtances in which reſponſibility lies 

againſt the rider; for as they (as well as one who rides) occaſion the 

damage by taking the animal to the place where it is committed, their 

ſo doing is therefore reſtricted to the condition of ſafety, as far as 


may be practicable, in the aver] manner as $ holds my n to tho 156 


rider. | 


* 


Tux rider of an ien is required to perform expiation only Expiation is 
where he has happened to tread down à perſon, —not i in any other i in- M. eng" 
ſtance; but no expiatory act whatever is required from the leader or an animal, — 
driver of 'an animal. 'The reaſon of this is that, i in the caſe of treading 3 "= 
down a perſon, the rider is, in effect, the perpetrator of the homicide, %. 
as it is by his weight that the perſon is deſtroyed, tlie weight of the 
animal being merely a dependant upon the weight of its rider, ſince 
to him the motion of it muſt be referred, it being the inſirument of ſuch 


motion. 
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motion. It is otherwiſe with the /eader_ or driver of an n for 
thoſe are only the producers of the intermediate cauſe, and not the 

actual perpetrators of the homicide, as their acts did not immediately 
affect the ſubject; (and the ſame reaſoning holds with reſpect to the 
act of the rider in all caſes except that of treading don; ) and expia- 
tion is enjoined, in caſes of homicide, only where the offender is the 

aclual perpetrator. of the homicide, not where it is effected by an i in- 

termediate cauſe. In- the ſame. manner, the rider of an animal i 18 ex- 
cluded from his, ſucceſſion to the deceaſed by bequeſt or inheritance, 
in a caſe of treading down, but not the ſeader or driver, excluſion 
from bequeſt or inheritance being ace to ain aue per- 
teu 15 alt nn CCC Gi; let 


If there be a Ix one man ride upon an animal whilſt another drives or leads 


rider, as well 


as a leader it along, and it tread down a man, ſome fay that no part of the re- 


| dri n N 1240 a | . | | £ | L =..* ; 
reſponſibi- ſponſibility falls upon the driver or leader; becauſe the'rider (as has 


lity anaches been already explained) is accounted the aua perpetrator of the ho- 

to the former, „ pag : n 

not to the micide, and the driver or leader the producer of the intermediate 
ne. cauſe; and the accident muſt be referred to the actual . 


"hor. than, to He HAIER: of the, canſeom This 18 ed, ui 


1 5 * 


Caſe of two 1 two men they idling on two different dis a ruſh vide vio- 
homers op wm 5 loving againſt each other, ſo that they both die, the fine for each is 
. DE: each que from the A#/as of the other. Shafes and Zrffer maintain that in 
this caſe the Atilas of each party owe an half fine only, on account of 

the other 18 cach having died as. much in conſequence of Bus own. act 
as of that of the other, whence one half of the homicide, on each part, 
is of no account. — The argument of our doctors is, that the death 
of each party muſt be referred ſolely to the at of the other, and 


not in any een to his own act, for his act Gang. balüng . 


N 


NT | Thee here 6080 dee go 10 the bined pr iy. 
6 the 
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the bighway) i is purely of a neutral nature, and au act of moch 4 hature 
does not admit of the death being referred to it ſo as to oaſidn re- 
ſponſibility. It may indeed be objected, that upon this ground the 


whole of the blood is of no account, and of courſe that nothing 
whatever is due from the Akilat on either ſide; for as the act of both 
(namely, paſſing along the highway) is of a neutral nature, it cannot 


be made the occaſion of reſponſibility. In reply, however, to this it 
is to be obſerved, that althou gh the act of each party, reſpectively, 
be of à neutral nature, ſtill it is reſtricted to the condition of ſafety; 
and a neutral act, reſtricted to the condition of ſafety, notwithſtand- 


ing that it be not an occaſion of reſponſibility with reſpect to the party 
himſelf, is nevertheleſs ſo with reſpect to the other party. It is to be 


obſerved, however, that a complete ſine for each rider is due only 
where they have happened to ruſh againſt each other (as above) by 
miſadventure; for where they have done ſo wilfully, an haf, fine only 
is due on account of each. All that is here advanced proceeds on the 
ſuppoſition of the parties being Freemen ; ; for if they be both faves, the 
blood of each is of no account“: — it is not of any account in a caſe of mi. 
adventure ; becauſe the offence of a ſlave affects only his own perſon, in 


this way, that his maſter makes his perſon over to the avenger of of- == 


fence, or pays him an atonement in lieu thereof; but in the pref 
inſtance the perſons of both ſlaves are deſtroyed, in ſuch a manner 
that the maſters have no concern with it; nor have they left any 
thing in lieu thereof; and hene the blood of each muſt needs be of no 


accaunt and ſo likewiſe i in a wilful caſe ; becauſe each of them has 


periſhed at the time of his offence, without leaving any thing i in lieu 


of his perſon, and in ſuch a manner that the maſters have no concern 


in it, —whence the blood of each muſt needs be of no account in this 


inſtance alſo. If c one of the parties be TIO and the other a free- 


* | Literal y, © —goes 1 nb Erbe cranſlzto VISOR FR phraſe ks uſed i in pre- 


ference, as being e more Oy and * the * of the author hetero 
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man, then, in a caſe of miſadventure, the freeman's Atilat ard re- 
ſponfible for the value of the ſlave, which muſt be paid to the free- 

man's heirs, whoſe right is extinguiſhed with reſpect ta any thing 
beyond ſuch value; — (as if, for inſtance, the value of the ſlave were 
one thouſand dirms; in which cafe the freeman's heirs: would be en- 
titled: to take, from his'A#:/as, one thoufand dirms, the remaining nine 
thouſand of the freeman's fine being remitted ;) —becauſe, in con- 
formity with the tenets of Haneefa and Muhammed, the value of the 
flave is due from the freeman's Akilas, as the compenſation for his 
[the ſlave's] perſon, for which the Atila are reſponſible and of 
this the freeman's s heirs are entitled to poſſeſs themſelves, becauſe it is 
(in effect) an equivalent for the ſlave; — but their right to auy thing be- 
yond the value of the ſlave drops, as the ſlave has left nothing behind 
him to anſwer ſuch exceſs. - If, on the contrary, the parties, being 
a ſlave and a freeman, ruſh againſt each other i, the freeman's 
Akilas are accountable only for baff the value of the ſlave, (a willful 
cafe only inducing half” of the reſponſibility, which muſt be paid to 
the freemian's heirs; for as, in this inftance, a moiety of the fine for 
the freeman was due from the ſlave, and he left nothing except the 
half of his: value, (as above,) they are therefore entitled to poſſeſs 

| themſelves of the ſame, and the remainder 4 * Hals Fes eee 
half the eee n is remitted. het t e orb avidin. 
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8 The driver of 'tÞ a perſon be ariving an inet Aeng, and the Aire fiddle or 


an animal is 


reſponſible | load, or any thing elſe which may be aon it, fall off, and Kill a man, 
or any acei- 


1 the driver is reſponſible, as havin E been guilty of A tranſgreffion, in 


1 neglecting to ſecure the load, or fo forth, property \ upon dhe amal, 


falling off. gk. K 4 ak ar? Canes ſecured, it could not have filter off. 


N "34 18: 1 14 


=, | Tun perſon who leads a firing of camels 3 is 1 for. « any 


 caofatring thing which, they may tread. down, If, therefore, the camels tread 


ef camel. down a man, the fine for him is due from the leader's Akilat, or, it- 
eats they 


Cunz. Hl. 5 r 1 N n 8 


they tread down property, he is to make ebrapetifation for the fame; 
becauſe it was his buſineſs to lobk to the camels, in the fame mannet 


as a driver; and as, where he neglects 1d to do, he is gilt of 4 ttanſ⸗ 
greſſion, and trariſgreſſion oecaſiqns reſponſibility, he is reſpttfible 


accordingly  — but the reſponſibility for che perſon reſts" with his 


Akilas, and that for the property with hiniſelf, as Has been alfady 
explained. If there be a diver to the ſtring, as well as a Kader, tlie 


reſponſibility reſts equally with both; | becauſe, as the leader of due 


camel is the leader of the whole, ſo the driver of one is the driver of 


the whole, the halter of each being faſtened to the; one immediately 
before him. This rule, however, obtains only whete the driver is at 
the end of the whole ſtring; for if he be in the middle, and there lay 
hold of the halter of one of the camels, he Alone is teſpouſible with 
reſpect to ſuch damage as may be occaſſoned by the. camels, which 
come after him; becauſe: the leader at the head of the whole cannot 


be faid to lead thoſe, on account of the ſtring being. thus later} upted; 


— but. both afe equally reſpotiſible for any damage occaſioued by. the 


camels before him, fince * * thoſe a at the N time 6 this be ca 


the others. 74g 


— 
8 
* \.. 


inn anti faſten a camel to a ſtring of camels, with the leader's 


knowledge, and the camel fo faſtened tread down a man, the-fine for 


him 1s due from the leader” s Akilas, becauſe it was in his power to 


have looked after and watched bis. camels, ſo as to ptevent an ad- 


ditional one being j oined to the ſtring; 7 and i in neglectin 8 ſo to & he f | N 


was guilty of a Modern ; which occafions refpontititiy,”- N 
the homicide, in this inſtance, is homicide by an intermediate cauſe; 
and the fine for it therefore falls upon the Akilas, in the ſame mannet 
as in a caſe of homicide by mifadventure. But the leader's Alilat are 
entitled aſterwards to reimburſe themſelves by taking the atnount of 


the fine from tlie Atilat of the perſon who faſtened the additional 
<caufe it was by bis act that they became ſub- 


camel to the ſtring ; bec 
jected to the — of it; and the only reaſon why the reſponſibility 
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A perſon is 


reſponſible 
2 the da- 
occa- 


8 foned by 


hunting his 
. dog at any 
thing; 


F I N 8. | 1 Box La 


did not fall upon them at the firſt is, that the act of faſtening the ad- 


ditional camel was a fort of creation of a cauſe,” whereas the leading of 
the ſtring is, in the eye of the law, equivalent to the actual com- 
miſſion of the homicide, the deſtruction having been occaſioned by 
the leading of the ſtring; not by faſtening the additional camel and 
as the actual perpetration of the homicide is a thing of a more forcible 


nature than the mere creation of the cauſe of it, the reſponſibility 


conſequently firſt falls upon the Atlas of the leader. Lawyers re- 


mark that what is here advanced (of the leader's Atlas having re- 
courſe to the Akilas of the faſtener) applies only to a caſe where the 


additional camel was faſtened to the ſtring at a time when it was 
moving forwards; for as, in this caſe, the faſtener does, as it were, 
direct his camel to be led, he therefore impliedly aſſumes the reſpon- 
ſibility for ſuch damage as it may occaſion :—but where the additional 


camel was faſtened to the ſtring at a time when it ſtood ſtill, and the | 


leader afterwards leads it on, and a man is trodden down by this ad- 


ditional camel, the reſponſibility reſts with the leader's Akilas, who 
are not entitled, in this caſe, to reimburſe themſelves from the Akilas 
of the faſtener, becauſe here the leader appears to have led on the 


camel of another without that other's concurrence, as he has not fig- 


nified his conſent either eh or by implication. „ 855 


> a perſon let flip * his N and drive him, (that is, run after 
bin.) and the dog, without ſtopping, deſtroy any thing, 'the reſpon- 
ſibility for it reſts with the perſon who let him flip, the act of the 
dog being attributed to him becauſe of his driving him; — whereas, if 


a a perſon caſt off his hawk, and drive her, (as above,) and ſhe, with- 


out. ſtopping, deſtroy any thing, the perſon who caſt her off is not re- 
ſponſible.—(The reaſon of this diſtinction between a dog and a hawk 


oy is, that a 32quadruped 1s ee of bong fet on or ee men a _ 


de Literally, give © bead to, (See Hunting, p PONY 3 
e 4 8 
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zs not ſo, —whence a regard is paid to the ariving of the one, but not 
of the other. lf, on the contrary, a a perſon let flip his dog without 
driving him, (that is, without running after him,) and he deſtroy 
any thing without ſtopping, the perſon .who let him flip is not re- 


ſponſible ; becauſe, as the dog, in this inſtance, acts from his own 


381 


but not unleſs 


he drive or 
encourage the 
dog; 3. 


option, his act cannot be attributed to the perſon who let him ſlip.- =, | | 
It is related as an opinion of Aboo-Yooſaf that, in all thoſe caſes, the 


perſon who caſt off the hawk or let flip the dog is to be held reſpon- 


ſible, out of a regard to the preſervation of property. Mohammed. 
alſo obſerves, in the Mabſoot, that where a perſon lets flip or caſts off 
any animal upon the highway, and the animal, without ſtopping). 
kills a man, the reſponſibility for the ſame reſts upon the perſon Who 
caſt it off, or let it ſlip, whether he have'&rver it, or otherwiſe, the 


motion of the animal being referred to the perſon who let him flip, ſo 


long as it continues to move on in a ſtraight line: but that, upon the 
animal turning off to the right or left, the effect of letting it lip ter- 
minates, in other words, the perſon is no longer reſponſible in eis 


any damage and the ſame rule alſo holds where the animal ſtops, 


— 


and then moves on of itſelf; for if, p Tag _ art | 


there is no- u wee ee 


1 


Tra 40105 let ſlip his ag l at game, aha rh my FR any this 
clſe, without ſtopping, yet the perſon who let him ſlip is not reſpon- 


ible, provided he did not drive (that is, run after) him; for as hunt- 


ing is a thing unlimitedly lawful, and is not reſtricted to the condi- 


nor where he 


has let him 
ſlip at game. 


tion of ſafety, (it not being an exertion which can affect any other 


than the hunter himſelf,) tranſgreſſion {which is the occaſion of re- 


ſponſibility) cannot be eſtabliſhed in this inſtance. If, on the con- 


trary, a perſon let ſlip his dog on the highway, and the dog deſtroy 
any thing without ſtopping, compenſation muſt be made by the per- 
ſon who let him flip; ; becauſe, although the occupancy of the high» 
way be a matter of a neutral nature, ſtill it is reſtricted to the condi- 
tion of ſafety, as being an exertion — the community ; ; and the 

41 | letting 


ing off his 
animal on = 
highway, 
reſponſi g 
far any de- 
predations it 
may commit. 
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letting ſlip the dog, being an endangering of the ſafety; of the hi gh- 
way, is therefore a tranfſgreſſion, and conſequently induces reſpon 
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Ir a perſon caſt off or ſet looſe an animal on the highway, and the 
animal move ſtraight on, and then, turning to the right or left, tread 
down corn, or ſo forth, the perſon who caſt it looſk 15 reſponſible; 
but not if there be more roads than one. If, on the contrary, an ani- 


mal break looſe, and then, moving on of its own accord, Kill a man, 


or tread down property, either by night or day, the owner is not te- 


For the eye 
of a goat an 
adequate 

compenſation 
is due; and 
for the eye of 
a labouring 
animal a 
fourth of the 
value, 


ſponſible; , becauſe the prophet has ſo ordained * and alſo, becauſe the 


act of the animal cannot, in this caſe, be attributed to 7 the, owner, 


ſince he neither caſt 1 Ng 0.2 OS Id 


# 
9 +} 

; 
: 


Ir a perſon put out one 5 the eyes of a goat, he muſt compen- 
ſate [not for any determinate part of the whole value, but merely] for 
the defect thereby occaſioned; becauſe, as the only uſe of a goat is its 
milk or its fleſh, not its labour, nothing more can be required than 
merely the diminution occaſioned in its value. For the eye, on the 
contrary, of an ox, a camel, a dromedary, an aſs, or à horſe, of 
whatever deſcription, a compenſation muſt be made of one fourth of 
the value; becauſe the prophet has ſaid, ** For the eye of every anima! 


except a goat ye muſt. pay a fourth of the value of the animal; and 


alſo becauſe, as the work of the. animal cannot be performed. but by 


means of four eyes, (two of the animal, and two of his driver,) the 


Caſes of da- 
mage occa- 
ſioned by a 
animal, tav- 


ing a rider 


on its back, 


o EF" .£ 


animal may therefore be faid to have four erben fourth of 
his value is due for the Saſk of ne. „ e e $04 4 ASE 


# 
3 


1 


Is a perſon be riding upon his beaſt on the W ue 4 
perſon ſtrike or goad the beaſt, without the conſent of the rider, ſo 
as to cauſe it to kill a man by kicking, or treading him down, or 
running over him, the reſponſibility reſts upon Ä perſon. who ſo 
aueh or goaded it, not upon the rider; becauſe the former was the 

| — inſligator 


cer. I 5 EINE GM 


inſtigator o& the aide) act, which muſt ts ba MINE to pan! wo 
and 415 becauſe this perſon i is the producer of the cauſe of the acci- 
dent, (for an animal naturally kicks upon being ftruck or goaded,) 
and, as ſuch, is guilty of à tranſgreflion, having goaded the beaſt 
without the rider's conſent; and as the rider has not in any reſpect 
tranſgreſſed, he the goader] is therefore ſolely reſponſible.— (If, 
however, the rider, at the time of the other perſon. ſtriking or -goad- 
ing the beaſt, had Ropped it in the highway, the reſponſibility reſts 
ypon him and the goader in equal ſhares, as in this caſe he alſo has. 
tranſgreſſed, in having ſtopped the animal upon the road.) —If, on ES Tee 
the contrary, the beaſt ſtrike out at the per ſon who goaded or ſtruck | nn 
him, as above, and he die of the kick, his blood is of no account, as 

he may be ſaid to have ſlain himſelf. If, on the other hand, the beaſt 

throw his-rider, and kill him, the Gao for — 1s due from the Atlas 


of the goader or ſtriker, he having tranſgreſſed in proc aging the cauſe | - 
of the accident, TIS. 


— 
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and another goad or ſtrike the beaſt 8 the rider's conſent, and B 
the beaſt fly out and; tread down a man, the reſponſibility reſts upon 5 ; 
the perſon who ſo goaded or ſtruck it, and not upon the rider, for the | 
reaſons before explained. lf, on the other hand, a perſon be riding 
upon his beaſt on the highway, or ſtopping upon it on his own land, 

and another goad or ſtrike it by his deſire, and it fly out and tread 
down a man, neither the rider nor the other are in any degree reſpon - 
ſible: the latter is not ſo; becauſe his act of ſtriking or goading the 
animal is in ſuch a caſe tantamount to that of the rider himſelf ;—nor.. ' 
is the former [the rider] ſo, as he has here authorized an act to which 

he is perfectly competent, the goading of an animal being equivalent | vu 
to driving it. But if the rider be moving along the road upon his beaſt, „ 
and another then ſtrike or goad it by his deſire, and it tread down a | py | 
man, both parties are reſponſible in an equal degree, provided the 
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. on F 1 NB 5. "Roar, 
man was trodden down without the beaſt e any Aan, ene, 


in this caſe, its motion is referred to both alike “. 3 06 
or beirg led Jr a man be leading an MEER and en firikeit it, ey it break 


RO away from the leader, and commit any damage without ſtopping, the 


perſon who ſtruck it is reſponſible ; (and ſo likewiſe. where the ani. 
mal was driven by any perſon, inſtead of being. led: ) becauſe, as the 
breaking away of the animal was owing to the act of the ſinker, any 
accident that may enſue 1 is refund to Rim. 26! bes mil ane 
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' 
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. 
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A REM Is the Qik, in 1 examples ew recited, be a ſlave, hei is re- 


wantonly 


Ariking an Sponnbie in his perſon for any damage which may enſue or, if he 
animal, fo as be an infant, the reſponſibility (for property deſtroyed, or: for Wy 


to occaſion 


| . is 5 perſonal injury ſhort of a Mawsih4 wound) lies againſt his e b 
n Cauſe ſlaves and infants are liable to be REL for chen ene 
Sz 39 "Ic TiO 911 
| and ſo like- gf: * a beaſt be ſtruck by any. thing which. a 
er, the bighway, and fly out, and kill a man, the reſponſibility reſts with 
thing in the the perſon who placed the thing there 3; for as he tranſgreſſed iu fo 


highwa 
whichrender doing. the ſtriking! is therefore referred to him, e being in el. 
miſchievous. be. the ſame as if he 98d AG Rr uck the. animal, tr, 8 þ 4115 0 Pt! 


the animal 
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Uron a Aaye committing any . e 
muſt be required eit 


fence, or to1 pay a re emption * for him. 1 his 18 according to our 3 
6 ; Shafei maintains that the flaye's: offence attaches, ſolely to over w the 
bis perſon ; whence he muſt. be. old: in order to make ſatis faction for redermod; 
it, unleſs, his maſter agree, to pay the fine thereby i incurr rred, . Que re- 
ſult of this differ eace of opinion is. that, according to our doctors, if 
the maſter, being awate of the offence, emancipate the ſlavo, he is 
immediately ſuppoſed t prefer the mode of pay ing a r edemptionaty 
atonement, as aboye; for as he had. two mqdes of conduct in his 
choice, and chus incapacitates hinaſelf from Gel one of them, the 
other;conſequently remains Diggs "Whereas, according to G5 /ei, 
the offence; , after ſuch. mayumiſſion, is to be, accounted for by the 
laue, not by e becauſe it os 40 have been accounter 
for by means of his perſon ;- and as the maſtery. mn emanaipating him, 
parted. (as it were) with his perſon, the matter of courſe, reſts with 
the ſlave.) (It. in 40 be obſerved. thats. conceming this caſe, u diffe- 
ence of opinion obtains; among the oompanions: che dpinion-of In 
Abbas coinciding. with the tenets of gut doors, and that uf Omar 
with, the ane in nn bis opinie, argues 
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only difference being that, in the caſe of other Ak/as; it is effected by 


\ 1 


F M 


that, in the laws concerning offences, the original principle is that 


the reſponſibility reſts upon the offender himſelf; but that the Atlas 


are to bear their part. Now a ſlave has no Alas, for (according to 


| Shafei) a man's kindred are his Alas; but between the ſlave and his 
maſter no relationſhip whatever ſubſiſts and ſuch being the caſe, 


the reſponſibility for an offence by miſadventure reſts upon the flave's 
perſon in the manner of à debt; and he will accordingly be fold for an 
offence againſt the perſon in the ſame manner as for an offence com- 
mitted upon property, — Our doctors, on the other hand argue that 
the original principle, in the caſe of offences by miſadyenture againſt 
the perſon, is that the reſpstifibility” mult not reſt entirely upon the 
offender, leſt it ſhould prove ruinous to him, (becauſe he is in this 
inſtance excuſable, as he did not %u to offend,) but that his Akila 


muſt bear their paft of it; and the mafter of the ſtave is His Alila; be- 


« E ——U— ! ES Ons oy aaoaryoti rg 2& IE 1731 J. 
cauſe the ground of the relation of Aid is fp pol and afifence, and 


„ neren ene i eo Ani 5 M 
4 maſter ſtands às the pb. and Aſtant of his flave. The reſpon- 

"IEP . waſte. oft e ie mito | 
fibility, therefore, for an” offence by miſidventure, cor by 
ſlave, reſts upon His Atila, namely, his maſter :—but not for an of- 


mitted by a 


fence committed upon property, the geilat not beating aby part of | 


the. reſponſibility for '6f Ree& bf hat defeription. ente _ gt 


.-* Onjtcr10n. —If tlie inafter be the 44774; would follow that no 
option ſhould be allowed to him'between' pitting away the flave and 


paying the redemptionary atonement for him; Vin the fame manner as 


I 
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holds with feſpect to all other Atil x. 
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REBEL Y. An option has been ordaĩned, in this inſtance, as an Al- 
to him. This alleviation,” in fact, is requiſite in both inflances th 


dividing the reſponſibility among the whole; Whereas, in che pre- 


ſent inſtance, it is effected by giving the maſter an option of making 
over the ſlave, or paying the redemption; for he is only one, and the 
option is a kind of alleviation to him. The making over the ſlave 5 


ee, 
wa \FAIF 
* . 


indeed what is originally required, (according to the Rauche Sabych ;) 
TEST | ren 2 is TL but 
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but the qnafter is tlius ati liberty toltedeenihis dave b f a ying he 1 
onaryiatanemeat'»whencecitcis[thithe tand 0e n un r 
claims and that nothing whatever is required of Hi; iin euſe of the 
ſlave dying before, he: had made his optiqm as above; becauſe thedave 
was the ſubject due, a Which hr ad lemi mains It is otherwiſe 
in the caſe of an offender dying who i is a fi eeman xc for ii this inſtauoe 
the fine is ſtill due from his Atilas, as the diſcharge of the thing in- 


curred {the fine] is ig q reſpecti connected ih the  perſen af che free- - 
man, the ſubject, in eee as to ace 
wanne PAYBents ond ou „sd : fin offs f sli i 90t1E 2 — 5 
Bali zung zi eg hn 919 eil | Sul” of bas} ol e590 55 0 
1 the maſter of an offending Wave making him over to the and which - 
avengers of the offence, they become proprietors of the flave—If, on n ver of theſe 


may be pre- 

the other hand, he. pf 82 the 
fence .is;phergin included; Whether, order Gt; he) che be rake fl 3 
over the. ſlave, or to redeem him, the- ſame becomes binding upon 5 
him on the inſtan the making over of the ſlave 4s ; ſo, Wan 1 1 1 5 
delay in the caſe, of. an article exiſtent. and preſent; on the ſpot can upon upon 5 8 
anſwer no end, delay being - ordainęd hn che; A W. for: che purpoſe o | 
preparation, which is is not-xequized:in the caſa of a thing already pre- 
pared ; and the. payment of thelranſom is likewiſe fo; hecauſe it is a2 
ſubſtitute, ſor the ſlave, and lis theteſdre ſubject to the ſame rule Witʒ 
the ſlaxe himſelf. Whether, alſao, he chuſe to make over; the ſlave, 
or to redeem hiq the aveng ers of the. offence: are not at inn bel . 
fuſe either an 1b ,:hecavſs/;it cis! their. right 3 and 

Pas the. avs, being: relinquiſhed to them, their] power wn 
el - or the ſecond. becaule they ate ouly entitled to a con- | 
Gderation 5 the offence, which being Een the Mave-r mains: with BY 
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| fame ſlave, is rer rds commit another offence, the ſecond! offence 1s ſabject to the 


Ar the contraty, he die after the: maſter had adopted the optic 
option. dettning him, hs, Uibe maſter] is not acquitted hy that en e, 
bur it is till incumbention;him to pay the redemptiouury aonement, 
becauſe, upon his: chuſing:to pay that in preference, the icht of 
e offtnce. is AT bom ho potion. of the lars 0 hir 
0 perm. A fer DI Ns ei O BU F 1 115 "I 7 416 3 Wa M i 
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A ſecond of- 


fence by the kivslfanding fate; aid the ave 


Ap a aſt yay! a eodetpaboes fo; 

3 "x fame rules with the firſt ; becauſe, upon being cleared from his firſt 
offence, he ſtands i in the ſame men as x he never bad . 
before. 2210 5 Fa 441 Ae 15 bg 41, 3 þ 0 agg.“ | 3 
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T7 4 fave "made pe) ogy the ma dee de fired to 
1 * him over to thb two ãvengets of offctcr; in order that they 
os may ſhare him between them — to their respective claim 
from offence; becauſe the attachment of che rf: offene to his per- 
ſon does not prevent the ſerong offence from ſo attaching ; for as the 

maſter's right in the fleve did Hot prevent it in the Jr inſtatics; that 

of the firft ayenger cannot prevent it inthe /econd, a fortiori ; (and 
the fame rule alſo obtains here a ſlave cotnmits-more ban tw o of- 

fences.)—If, therefore, a ſlave kill one man, and put out the eye of 
another, he is made over between the heir of the ports mia, and 
the perſon deprived of the eye, in three Nerat the fine for an eye 
being one half of the fine for the. perſon. The ſame rule alſo obtains 
with reſpect ita wounds - that is, if a ſlave Wound ſcveral perſons, 
he is made over, and 1 them, ware" to * injury 
each 1 have fuſtuined. RE e eee g 
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3 * F Wans a fave commits A number of . ds 
is at liberty to-fatisfy ſome" of the; plaintiffs by paying 1 


riety of- is 


© atonement, anll others; by making Iver 4 proportionable 
fatisfy an 1 Un the ha hips; eee becauſe ef he; 
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of them, namely, the offence mer, that cominitted vpon, pics = pan 
in particular being diſtinct and ſepatate from thoſe committed 1 upon all puns Hung 
the others; —whence it is lawful for the maſter to adopt a mode of 
ſettlement with one different from hat he purſues with reſpect to 
mother. It is otherwiſe where a flave kills >, perſon, having two 
heirs; for in this caſo it is not lawful for the maſter to pay a redemp- 
tion to the one heir, and make over a proportionable part of the ſlave 
to the other, as the rights of both are one and the fame 1 in this. —_ ee 
ſtance, the offence being one hence it is not lawful to make a 
diſtin ion: in the atonements for the one offence, by giving A . „ 
tion to _ "_ boys Wn. res a 1 75 of the Tave WE other. 


Ir e emancipate hi ve who ſir . an mt 
ef which he [the maſter} is at that time i ignorant, he is reſponſible | 
for whichever is the talleſt of the two, the value of the ſlaye, or 
the fine for the offehee. If, on the contrary, he emancipate bim; is reſpo 
knowing the offence, he is reſponſible for the complete fine, to Whats 
ever amount. The reaſon of this is that, in the ormer inſtance, t 


maſter, in emaneipatinig the flave, oppoſes tlie right of tbe Avenger of * 
offence, r, the making over of the ſlave to him,) as the ſub» i 
ject to be made over no longer remains; ; and is therefore reſponſible: Mm, #wing 


f the of- 
but he is Wonly for the wk fum, betw tween the value of the flare and 2 be is 


the fine; becauſe,” being ignorant of the offence at the't time of eman- 3 
cipation, he cannot be accounted to act under an option, of making the mode of 


over the flave, or paying the ranſom for him, ſince he could not poſ- ater 
ſibly make au option unleſs he were aware of the olfchce. In the 
latter inſtance, on the contrary, he is accounted to have adopted the 
option of paying the redemption ; becauſe the manumiſſi ton of the 
flave prevents the making of him over; and upon his proceeding tt . 
emancipate him, at the ſame time that he is aware of his offence, it e pn RE. 
becomes avident that he has adopted the payment A rec ptiouary „ 
atonement. What is obſervet with reſpe8t'to chele two inſtances IO 
enn 0 a maſter Jiling his' offtading fave, or 
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giving him away, or making him a Modabbir, or (if * female) an 
An. Malid,—all theſe acts being g preventive « of. naking tlie ſlave over, 
as they annul the maſter's right of property. It is otherwiſe; indeed, 
in a caſe of acknowledgment (that is, Where the maſter in whole 
hands the offending flave is acknowledges [declares], him ta be the 

ſlave of another ;) for the acknowledgment does not invalidate the 
right of the avenger of the offence, ſince in ſuch caſe the perſon in 
whoſe favour it is made will be required to make over the ſlave. This 
1s according to the Mab/oof.—(Koorokhee maintains that acknowledge 
ment is connected with ſale; becauſe the offending ſlave is tlie pro- 
perty of the acknowledger in appearance, and the perſon in whoſe 
favour it is made is entitled to him ſolely in virtue thereof, in the 
ſame manner as if the maſter were to declare his having fold 1 the dare 
to this perſon. )—It is proper, alſo, to remark, that as the opinion de · 
 livered in the Mabſoot upon this ſubje& is mentioned without any re+ 
ſtrickion, the rule comprehends all offences Whatever, u hethbr affect · 

1 ing life, or otherwiſe ; becauſe ſie is equally incurred in all inſtances 
It is alfo to be obſerved, that what has been faid of ſafe (as being fimi- | 

lar to emancipation, inthe caſe in queſtion) applies equally to ſale un · 
der a condition of option on the part of the ſeller; as the ſeller's. right 

e property is extinguiſhed by this, as well as by an unconditianal: ſale. 
It is otherwiſe where an option 1s: reſerved to the ſeller ; or 'whete be 
merely expoſes the ſlave to ſale; U e in a neithene of un caſes 1 is his 
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be HP is ; not accounted to have' adopted the mode of redemption. until ſuch 


very of him time as he deliver the ſlave to the purchaſer for, in a caſe 'of invalid 


under an in - 


validfale, ſale, the ſeller's right of property, is not extinguiſhed until che article 
or conſtitute fold be actually delivered over to the purchaſer. It is otherwiſe here 


him a Mokda- 


. rib, a maſter conſtitutes his offending ſlaye a Mo xadtib, by an inyalid-con- 
| - trad; (as Where, for inſtatics, a Aalſulman .maſter, does | 


iteration of aims or pork ;)—beeayle, in ſuch caſe, the aiſteris i 
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counted to have adopted the mode of redemption; for a8, in a caſe bf 
| Kitabat, a title to freedom is eſtabliſhed before the payment of the 
ranſom, [the conſideration of Nitdbat,] the maſter is therefore ac- 


counted to have adopted the mode lol. a e ve ain re 2 51 
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ol a maſter "M his offending fave to e offended perſon, he is 


FL 


or - ſell him, | 
by a valid 


horns Fade the llaye in gif to this offended! Jebel 25 becauſe 1 
this perſon i is entitled to take the ſlave without any recompence; and 

this mode of transfer is eſtabliſhed in a caſe of gift, although not ina 
caſe of ſals. The maſter is therefore accounted to have ont: the rele abt 
mode 9 eee in one WY" wt not _ . mn U eee en el 19 obo! 
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465 Fg: offended od antes the 1 bn Gi" on behalf or another 
of his maſter,” by his {the maſtet's]-deſire, the caſe is ſubje@/to the Fin en fh 
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110 a der Qrike his offending laye, 10 at to desen A desc b or he himſelf 

| 1 +, he 1 is accounted to have adopted the 1 mode of ED. 8 75 85 7 
provided he were aware of the offence; for as, in occaſioning ſuch 8 
defect, he prevents the making over of the ſlave with reſpełt to the 1 
part thus rendered defective, his making over the whole flaye j 7 52 

thereby rendered impoſſible. The fame" rule alſo (obtains, where | a or IIS | 
female offending ſlave i Is a virgin, and her maſter has carnal connexion xe 3 
with her, becauſe ſhe thus ſuſtains. a defect. It is otherwiſe where flower — 9 


he 3 e er! e to another erf 7 1 lor chi, 4 
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nd it oecaſion a defect in law, yet does not render ber en de- 
fective; nor does it preyent her being made over; whente the maſter 
is not accounted to have adopted redemption in this inſtance. Itiis 
alſo otherwiſe. where a maſter has connexion with his Siyebba ſlave, 
being an offender ; for ſhe does not ſuſtain .any injury from ſuch con- 
nexion. It is otherwiſe, alſo, where a maſter merely. uſes the ſer- 
vices of his offending ſlave; becauſe uſufruct is not particularly —=Y 
ſtricted to right of property ;—whence it is that a condition of option 
lin a caſe of ſale] ĩs not e NE nn n. een Ware 
fold under fuch © condition: 15 | : 
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dune he * a 3 * out his offending dave to "Es or (jaws kim; el 
8 * not accounted to have adopted the mode of redemption, according to 
= o the Zahir Rawdyet. In the ſame manner, he is not accounted to have 
adopted the mode of redemption if he permit him to trade, notwith- 
ſtanding his being i in conſequence involved i in debt, becauſe ſuch per- 


. miſſion, does not prevent his making him over, nor does it occaſion 
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any defect in his perſon. In this laſt caſe, however, the offended 
FT may refuſe to accept the ſlave on his being tendered to him; 
for as he is, in this inſtance, involved ee his adler ber 
miſſion, be, Ke, 18 1 for I, Nase | 


* 


% ener n. 1 i ppp er 100 to We his Gave ee „This „ Killing 
A at, or wounding a certain perſon, and the flave act iccord- 


ſlave to com · 


_—— 3 ng | [the. maſter} 1 is accounted to have adopted, from the firſt, 
counted to the mode of redemption. Ziffer is of a different opinion; becauſe 
| 3 neither the offence, nor the maſter's knowledge of it, was aftabliſhed 

redemption. at the time of making the offer; and nothing has appeared on the 

part of the maſter, Aer the offence was committed, to manifeſt his 

having adopted the mode of redemption: — the caſe being ſimilar to 

where a man ſuſpends the divorce of his wife, or the ens 

his ſlave, upon a particular condition,” and then ſwears ** that he will 

ol not divorce his — or r emancipate his a. and aſterwards the 


condition 
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ame as if he had chaneipated him after the offehce—SztonBiy 
the aA has incited the ſlave to the e vm 1 ſſion of ihe often 2 
namely, the Killing, fhocting, or wounding, in having cauſed his 
freedom. to depend thereupon 4. and. as the ſlave is. Coney defirous of 

dom, it is almoſt certain that he will p perform the condition - Such 

inſtigatioh, therefore, evinces that the maſter ſs adopt. 
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Ie 4flave Mi cut it traf 1 0 Nis hes Err Vi A fave, made: 
over to. the offended perſon, ef by a decree of the fs or other over fra | 
wiſe, and the perſon emancipate e and afterwards di ie of the and 14 by | 
wound, An this caſe the making over of the ſlave is is a. comp oY: on in es 


offer 


full for the offence; in other words, the offence | is remitted, It Ao 
would be othierwiſe ix the offended perſon had hot emancip ated the Hef? in conſe- 
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courſe.— It is e where the offended perſon emancipates the 


ſlave; becauſe his emancipating him evinces his deſign to be a confir. 
mation of the compoſition; and the compoſition cannot be confirmed, 
unleſs it extend, not only to the offence itſelf, but alſo to every con 
ſequence of it ;—whence it is that if the offended perſon were ex. 
preſsly to declare that he receives this ſlave in compoſition for the 
6 offence, and for every conſequence which may ariſe from it, and 
the maſter aſſent thereto, the compoſition i is confirmed. In the caſe 
in queſtion, moreover, the maſter is aſſenting, becauſe, where he 


willingly makes over the ſlave as, a compenſation for the diſmember- 


ment, which is the ſmaller i injury, it follows that he is willing to part 


with him as a compenſation for the los of 7 fe, which i is the greater, in, 


jury, 4 fortiori. Upon the offended perſon, therefore, emancipating 


the ſlave, the compoſition implicated in the manumiſtion, i is con: 
firmed; and this being a fecond compoſition entered into de novo, 


the compoſition accepted at the firſt is null. Where, on the contr ay 


Caſe of a 
maſter, who 


having com- 


mitted a wil- 
ful offence, 
compounds it 
by a making 
over his flave 
to the offend+ 


ed party. 


he does. not emancipate the flave, no ſecond compoſition exiſts; but 
the firſt compoſition is void; and, conſequently, the ſlave is reſtored 
to the maſter; and the avengers of the offence are left at liberty either 
to put him to death, or to forgive him. It is mentioned in ſome 
copies of the Jama Sagbeer, that if a perſon wilfully cut off another's | 
hand, and then compound the matter with the diſmembered perſon by 
making over to him his ſlave, - and the diſmembered. perſon. emanci- 
pate the ſlave, and then die of the wound, the making over of the. 
ſlave is conſidered as a compoſition i in full for the offence ; whereas, if 
the diſmembered perſan | had not emancipated the ſlave, the heirs of 
the deceaſed muſt return the ſlave. to his maſter, and are then deſired 
either to put him [the maſter] to death, or to forgive him. It is to 
be obferved, however, that a difficulty ariſes concerning the deter- 
mination 1 in this inſtance; for it has been already ſaid, that © if a 
«6; perſon, wilfully cut off the hand of another, and the wounded per- 

« ſon forgive the diſmemberment,. and afterwards die, retaliation is 


© not to be inflicted. on the perion. who gave the wound;“ whereas, 
XY, 


c .. 2 2h \ , ome » 


in the inſtance now under conſideration, tenen is schee to be 
incurred. To reconcile. this apparent intonſiſtency,] ſome ſay that 
the remiſſion of retaliation, in a caſe of forgiveneſs, (as here alluded 
to,) proceeds upon a favourable. conſtruction of the Law ; and that 
what is mentioned in the preſent inſtance (implying that the offender | 
is {till liable to retaliation) proceeds upon analogy ;—whence there 1 is, 
in reality, no contradiction.— Others, again, ſay that there is an eſ- 
ſential difference between the caſes; for the forgiveneſs of the diſ- 
memberment is valid and effectual in appearance, as the wounded 
perſon was entitled only to cut off the hand of the offender. The 
forgiveneſs is therefore, in in appearance, complete; and although, 
upon the wound provin g fatal, the pardon becomes void in ect, yet 
it ſtill continues in reality, (that is, upon the face of the matter;) and 
its exiſtence in this degree ſuffices to prevent retaliation.—In a caſe of 
_ compoſition, on the contrary, the compoſition does not do away the 
offence, but is rather a means of confirming it, the offended wound - 
ed] perſon having agreed to a compoſition in property, and thus ac- 
cepted a conſideration for the injury he has received; and as the of- 
fence is not done away, and the conſideration for it is returned, it 
follows that the compoſition does not prevent” retaliation bein g in- 
flieted. This is where the ſlave is not emancipated; — for where he is 
en the 4 is geg to 5757 ans before ſtated, 1 


4, 
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Ir a licenſed VIP invetyed in debt to the amount of o one thouſnd A 3 


dirms, kill a man, and his maſter afterwards emancipate him without ing lis. 


knowing of the murder, he is liable to pay the value of the flave twice, fendingſlave, 


involved in 


once to the creditors, and once to the heirs of the ſlain; for he has debt, is liable 
invaded two different rights,—the' right of the heirs, (which is, that P37 bie 


ue twice, 


the ſlave. be made over to them,) and the right of the creditors, to the cre- 


ditors, and to 


(which is; that the ſlave be {old for payment of his debts ;) —and as the avenger. 


he would be reſponſible for the Whole value, from invading either of 

theſe rights where they occur ſeparately, he is in the fame manner re- 

{ponfible for each ene zointly, .. e 1 gn; 
Eee 1 5 — rmay | 
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the ſlave being his property; and as the creditor's right (to a zran/- 


F h N KF . e 
Onjnorion,—lt would appear that. the two rights cannot poſlibly 
be united, ſo that. both ſhould be ſatisfied by means of the flave's 


perſon ; for if the ſlave were made over to the heirs. [the avengers of 
blood,] he could not be fold on behalf of the . tons vice 


verſa. 


e two . may ht ede in this EY that the 


ſlave be firſt made over to tho as and e 8 8 on . of Us 


creditors. 7 

OsBJecTt Ps the FRE is to be fold'on behalf 7 the credit, 
where is the advantage in making him over to the heirs? 5 
Rxrl v. — The advantage is, the eſtabliſhment. of the Wend of the 
heirs to releaſe os ſlave en en af a rene atone- 
ment. Fl 
As, moreover, the Nita comma] Fu offence at a hs whos he 


- was occupied by debt, he is conſequently made over under the ſame 
predicament. The maſter, therefore, is reſponſible for both the rights, 


as having invaded both. It is otherwiſe where a ſtranger kills, by mf 
adventure, a ſlave of this deſcription, (that is, muolued.in,debt'z)- for 
in this caſe the ſtranger owes, merely the ſingle value of the flave, 
which he muſt pay to the maſter, who again delivers the ſame ovet to 
the creditor; becauſe the ſtranger is a priori reſponſible to the maſter, 


9 +. 4 


fer of the ſlave) is weak in compariſon with the maſter's right (to the 
property of him,) it conſequently cannot come in competition; with it, 
the caſe being, in fact, the ſame as if no other right were involved. 
But the creditor 18 afterwards, entitled to take the value from the maſ- 


ter, as this value is the worth of the ſlave, and the creditor's right in 


the worth precedes the right of the maſter, it. being incumbent ou him 
[the maſter] to ſet, up the ſlave to ſale, for the diſcharge of his debts, 
This (it is to be obſerved) is where the ſlaye is merely involved in 
debt, without iE commitigh * ehe Zi: ak if he hes: com- 
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mitted an offence; and. a ſtranger flay him by miſadventure, the 
maſter muſt in that caſe pay the value of him to the avengers of the 


offence, and alſo to the creditors; but the ſtranger: is only to pay the 
value to the maſter, in the manner above mentioned. In the caſe of 
emancipation, on the contrary, the maſter owes twiee the value to 
the parties; becauſe he has invaded the rights of both; and as the 


richt of one has no preference over that of the other, an equal regard 


is paid to the rights of both. and the maſter OO owWes . 


com penſation. 


Is a John Gave 0s. POLY in DR EE forth a child, 
ſhe is liable to be ſold, together with her child, for the diſcharge of 
her debts; - whereas, if ſhe. commit an offence, the maſter is not re- 
quired to make over her child, as well as herſelf, to the avengers of 
the offence. The. difference between theſe two caſes is that, in the 
former, as the debt, in the contemplation of the Law, is due from 


the perſon. of the ſlave, (in this way, that the diſcharge is to be ef- 


fected by means of her per ſon,) debt is therefore her legal deſoription; 


The child of 
a licenſed fe- 
male ſlave is 


made over” | 


with: herſelf: 
in diſcharge 
of her debt, 
but not in ſa- 
tis faction of 
her olfencss. 


and as every legal daſcription appertaining to the-pirſor extends to the 


offspring of the perſon, the-{lave's debts, therefore, extend to and af- 
fect her child; — in the ſame manner as where a man pawns his female 
ſlave, and ſhe brings forth a child; in which caſe the child alſo is 


comprehended in the contract of pawn. - It is other wiſe in a caſe of 
offence; becauſe an offence- committed by-her requires that ſhe be 


made over in compenſation for it; but as that is a matter Which 
reſts upon the maſter, not upon the ſlave, the obligation of transfer 


(being the legal deſcription) appich to the maſter, not to the ſlave, 


ſhe not eneountering any thing except merely the ee of the transfer, 
| Which is a certain predicament, not the legal deſcription, or, in other 
words, the obligation of transfer ;—and a certain predicament extends 
to the * not a mere 97 70 een, 
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A perſon 
having de- 
clared the 
freedom of a 
ſlave cannot 
afterwards 
ſue the maſter 
for any of- 
fence com- 
| mitted by 
ſuch ſlave, 


allegation of 
his, havin 
committed an 
_ acknowledg- 
ed murder 
cc avhilſt he 
„% ayas 4 
4 ſave, ex- 
empts him 
from reſpon- 
ſibility for it. 
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is not entitled to any thing on that account; becauſe, in having de- 


are liable for the fine. 


Afreedman's 


ſibility, becauſe he refers the murder to a time and ſituation repugnant 


fore the ſame as where a perſon, being an adult, ſays I divorced my 


his aſſertion is to be credited, ſo far as to eſtabliſh the inefficacy of the 


| inſtance, the aſſertion of the ſlave is credited, ſo all as to eſtabliſh his 
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Ir a perſon make a declaration concernin g another, that: «6 he has 
c emancipated his ſlave,” and the ſlave ſhould afterwards, by miſad- 
venture, kill a relation of that perſon, (as his ſon, for inſtance,) he 


clared the emancipation, he throws the liability to the fine upon the 
ſlave's Akilas, and diſcharges the maſter from it: and his mere affir. 
mation is not credited nor. received as proof againſt the Akilas, unleſs 
it be ſupported þy evidence; — but if he produce . the Akilas 


* 
46 


— 


ts a master ommancipate his ſlave, and the ſlave afterwards make an 
acknowledgment to a man, ſaying, „ I murdered your brother, by 
% miſadventure, whilſt I was yet a ſlave,” and the man aſſert that 
he had committed the murder after having obtained hisfreedom, in this 
caſe the allegation of the /ave is credited, as he is a negator of reſpon- 


to reſponſibility, and which is notorious :—notorious, as this ſuppoſes 
acaſe in which his bondage was a matter of notoriety ; and repugnant 
to reſponſibility, becauſe, during his bondage, it would have been 
incumbent on his maſter either to make him over in atonement for the 
offence, or to releaſe him by paying a redemption.— The caſe'is there- 


« wife (or, ſold my houſe, &c.) whilſt I was yet an infant 07, 
being of ſound mind, ſays I divorced, &c.” whilſt I was inſane, 
(his "infinity having been notorious ;)—for under ſuch circumſtances 


divorce, or the invalidity of the fale;—and ſo likewiſe, in the preſent 


exemption from reſponſibility, 
Ir a perſon emancipate his female ſlave, and afterwards aſſert 
that he had ſtruck off her hand whilſt ſhe was yet a ſlave;“ and 
dead $0 | the, 
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ſhe, on the contrary, affirm that . he did ſo after ſhe was free, 

her allegation muſt be credited. The ſame rule alſo holds with re- 
ſpect to every thing taken from a female ſlave by her maſter,—ex- 


cepting only her earnings *, and the enjoyment of A perſon,.— for 
if her maſter were to ſay, I took your earnings, or © enjoyed 


„you hit you were my ſlave; and the to reply, „ nay lyon 


« did ſo after I was free, —ſtill his allegation would be credited 
in either caſe, upon a favourable conſtruction.— This is- according to 
the two Elders. Mobammed alleges that the affertion of the female 
| ſlave is to be credited only with: reſpect to ſuch things, actually ex- 
iſtent, as a maſter would be required to return or account för to her; 


according to all authorities; (in other words, that where the maſter 


acknowledges having taken any thing then extant in his hands, he is 
directed to return or account for the ſame, and that only;) and that; 


with reſpect to any other matter, the aſſertion of the maſter muſt be 
credited. The argument of the two Elders is, that the maſter has 


made acknowledgment of a fact which occafions- reſponſibility; 


(namely, the cutting off of a hand, or the taking of property,) as 


having referred his act to a time which was not repugnant to reſpon - 
ſibility; (for a maſter cutting off the hand of his ſlave, or taking his 
property, is invariably, reſponſible, in. the ſame manner as a maſter 
who cuts off the hand of his pawned ſlave, or who takes property from 


his ſlave involved in debt; ) and after having made ſuch 'acknowledg- 


ment, he pleads another circumſtance. to exempt him from reſponſi- 
bility ;—whence his aſſertion is not, to be credited unleſs ſupported by, 
evidence; in the ſame manner as where a man, wanting his right 
eye, and having ſtruck: out the. right eye of another, alleges that 
the other had ſtruck out his right eye in retaliation,” and the other 


denies this, aſſerting that.** he had ſtruck out his eye at a time when. 


** he was already deprived, of his own eye, and therefore owes. him a 


* The example 6 to a female Noon, becauſe of * Aluſon to ng connexion. 


The rules of it, e equally apply. to male flayes i in all. other particulars. 
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fible to his 


emancipated 
ſlave. 
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< mult for his eye, —in which caſe his aſſertion is credited, and 


the former owes him a fine accordingly, as having acknowledged an 


act which induces reſponſibility, (namely, the ſtriking out of an eye,) 
without referring it to a time repugnant thereto; and after having 


thus acknowledged an occaſion of reſponſibility, he pleads an exemp- 


tion e e which the other denies; and the aſſertion of a ne- 


gator muſt be credited; and fo likewiſe in the preſent inſtafice, the 


declaration of the female ſlave, who is the negator, muſt be credited, 
It is otherwiſe with reſpect tathe earnings of the flave, of the enjoy- 


ment of her perſon ; becauſe, as a maſter is not liable to a fine of 
treſpaſs for having carnal connetion with his flave, notwithſtanding 


| ſhe be involved in debt, nor reſponſible for taking her earnings under 


Cale of an 


infant com- 


mitting an 
offence at the 
inſtigation of 


_ a ſlave or an 


infant, 


the ſame circumſtance, he therefore, in theſe two caſes, refers the 
an to a time which was ONE wk to e e 


bs an inhibited ſlave, or an infant, inſtigate an infant to kill ave, 
and the infant fo inſtigated kill the man accvrditgly, the fine for the 
man's blood is due from the infant's A#zlas ; becauſe he has actually 
killed the man and the malice or error of an infant is one and the 
ſame,— that is, a fine is ineutrred equally in either infſtatide, as has 


been already explained. A fine is therefote impoſed en the itifint's 


Akilas ; and nothing whatever is incurred by thoſe who directed him, 
(the inhibited ſlave, or infant,) as they are not liable to be taken to 
account for their words, nothing being coghizable except what is 
noticed in the Law, which pays no regard to the words of ſuch per- 
ſons. The Atias, moteover, having paid the fine, are tot at liberty 


to reimburſe themſelves from the infant, either at preſent, or after 


he fhall have attained maturity; they may, however, require re- 


irnburſement from the ſlave fo directitig, when he thafl Have obtained 


his freedom; fer his words were uncognizable betauſe of the 


right of his maſter, not becauſe af any defect in his natural com- 


peteney; and as, on his becoming free, the right of his maſter 
(which was the obſtacle) ho longer remains, they are then entitled 
„ to 
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to take the fs. from him. 


words were uncognizable becauſe of a defect in bis natural competency, 


he is therefore not liable to be 0 for the fine, either at W or 
after baving inn maturity. | 


hn. E 


i ny 


8 7 


Ir one Ahitied "Re PB abe inhibited ſlave to kill a 


man, and he kill hint accordingly, it is incumbent on his maſter 
either to make him over, or to pay his fine of redemption, without, 
at preſent, demanding any recompence from the inſtigator : but he is 
at liberty, after the duſtgstör ſhall have become free, to take from 


him the amount of whichever is the leaſt, the value of the ſlave he 


had made over, or the redemption he had paid for him. This pro- 
ceeds upon a ſuppoſition of the ſlave having killed the man by miſad- 
venture, —or, having killed him wilfully, being himſelf an infant, as 

the malice and error of an infant are the ſame thing :—but where the 
flave who thus kills the man is an adult, and kills him wilfully, he 
incurs N a flave beg liable t to retaliation for a freeman. 


Ir a ſlave  wilfully ka two 1 9 4 05 4 * of thoſe leave his 


heirs, and one heir of each pardon the offence, the maſter has it at his 


option e either to make over a moiety of the ſlave to the two heirs who 
have not pardoned it, or to pay them one thouſand dirms as a redemp- 
tion for the ſame; becauſe, upon one of each two heirs granting a 

pardon, retaliation is remitted, and the remaining heirs are only en- 
titled to property; and as the ſhares of the pardoning heirs amount to 
one half, chat nt. is remitted, and the other half remains. due.. 


: V. 


. z a 1550 kill two am one wilfully, and 


the other by miſadventure, and each leave two heirs, and one of the 
heirs of the perſon ſlain wilfully pardon the offence, and the maſter 
prefer paying a redemption, he muſt pay fifteen. thouſand dirms,— 


ave thouſand to the heir of the perſon wilfully flain who had not 
Vox. IV. FE f. f | | granted © 


* 


It is otherwiſe with an infant; |S as ; his | 
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Caſe of a ſlave: 
committing a. 
murder at the 
inſtigation of 
another ſlave. 


Fl 


One of two 
heirs pardon- 
ing a ſlave,. 
in a caſe of 
wilfal mur- © 
der, the other. 
heir receives 


only his juſt 


proportion. 


A ſlave kill - 
ing one ms 
wilfully, 
another In 
dentally, 
where one heir 


of the former 


pardons the 
offence, i is di 


- 
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vided among 
the remain- 


ing heirs of 
both, —or re- 


deemed, at 
his owner's 


diſcretion. 


1 Boox . 
8 a ratddhy and ten thouſand to the two heirs of the perſon 
ain by miſad venture; for upon one of the heirs of the perſon ſlain 


wilfully pardoning the offence, retaliation is remitted, and his fellow. 
heir remains entitled to a fine; and therefore the two heirs of the 


perſon ſlain by miſadventure have a right to a complete fine, namely, 
ten thouſand dirms, and the heir of the perſon wilfully ſlain, who 


had not granted a pardon, has a right to a moiety of the complete fine, 


namely, five thouſand dirms. If, on the other hand, the maſter pre- 
fer making over the ſlave, he is to be divided among the heirs in three 


portions, two going to the heirs of the perſon ſlain by miſadventure, 
and one to the unforgiving heir of the perſon ſlain wilfully.—This is 


according to Haneefa. The two diſciples, on the contrary, maintain 


that the ſlave is divided among the heirs in four parts, three fourths 
going to the heirs of the perſon flain by miſadventure, and one fourth 
to the unforgiving heir of the perſon ſlain wilfully. The diviſion, 
therefore, according to them, is to be determined by the litigation; 
in other words, in the degree in which the right of any of the parties 
attaches without Migge from the others, he receives a proportion; 
and in the degree in witch the litigation obtains, the diviſion is made 


equally. Now, in the caſe here conſidered, one moiety of -the ſlave 


is reſerved to the two heirs of the perſon ſlain by miſadventure, with- 
out litigation on the part of any other perſon, and goes to them ac- 
cordingly ; but with reſpe& to the other moiety, habe? is a litigation 
between the two heirs of the perſon ſlain by miſadventure, and the 
unforgiving heir of the perſon ſlain wilfully; and therefore it is di- 
vided equally between the one heir on the one part, and the two heits 


on the other part. The argument of the two diſciples, in ſupport 


of this determination, is that the right of the two heirs of the perſon 
Alain wilfully is connected with the whole of the ſlave's perſon : © but 
upon one of them granting a pardon, his right becomes extinct, and 
of courſe a moiety of the ſlave is diſengaged, and the right of the two 
heirs of the perſon ſlain by miſadventure attaches to it, without liti- 
gation, whence it goes to them; and there then remains the other 
moiety, | 
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moiety, with which 4 is connected the right of the two heirs of hs 
perſon. lain by miſadventure, and alſo of the unforgiving heir of the 
perſon ſlain wilfully; —and as this is equally divided among them, 
the two former, therefore, get one half of ſuch moiety,. and the lat- 

ter the other half; and thus, of the whole, three fourths go to the 
two heirs of the perſon ſlain by miſadventure, and one fourth to the 
unforgiving heir of the perſon flain wilfully ;. as above ſtated. Ac- 
cording to Haneefa, on the contrary, the ſlave is divided among the 
heirs. (as above ſtated). in. three. portions, by the rule of fractional 
arithmetic * ; becauſe of their right being equally connected with the 
ſlave's 41 +;—in the ſame manner as where a perſon dies inſol- 
vent; —in which caſe his eſtate 1 is divided among! bis creditors by. the 
rule of fractions. | 


— * CIS 2 5 — av E 7 * n _— 
, a \ Ol * 8 _ \ 8 
Fr tay Tg yt 4 WAALS n — it C oo 44 NE LETT RES IS oy 
— r 8 „ „ # * - y + wa ad 
ns oY TT a = Oe eg = be E = - | 
| 1 * 2 = \ 3 6 — — — n 3 - 
m 2 — 22 Se all re; \ \ : 1 


4 r 
. — 
. 2 
we n 
- \ » y 
— HR 2 Oe P 


ow >» „„ RISE 2 
—_— on. Mer eel OE EN 
* — FRO CT TLIESS 

d — 


Ir a e held in garen by two OY murder a man whoſe Alers bes | 


heirs are thoſe two partners, and one of them. pardon him, . retaliation yn agg 2 


is remitted, and the blood of the ſlain is of no account, according to Partnerſhip, | 
and forgiven” 
Haneefa,—The two diſciples maintain that in this caſe the partner who of a murder 


grants the pardon. muſt, make over a portion of his ſhare (namely, a fn. ts hoy _— 

quarter) to the other partner; or elſe: muſt pay him a fourth of the bloodſhed is [| 
of noaccount... 

complete fine of blood, as a redemptionary atonement.— The reaſons 


they allege are, that amaſter is entitled to execute retaliation upon his 


' 


©. Andi Zirb-wa-awl ; ; literally, « ape and _ 


+ The tranſlator here omits the proceſs, which has no place in the Arab verſion, and in 
fat teaches a moſt circuitous mode of practice for ſolving a very plain queſtion. As, how- 
ever, it is ſomewhat curious, he conceives it adviſcable not entirely, to omit it. Now, 
« the right of the heirs of the two perſons ſlain by miſadventure is ten thouſand dirms, and 
< that of the unforgiving heir of the perſon lain wilfully is five thouſand. — The propolition, 
ce therefore, contains a whole and an hal. Hence we muſt take for the denominator | 
© the ſmalleſt number which admits of ſubdiviſion, namely, tua, by which- the fractional 
© number [being multiplied] is reſolved into three.[integral parts; I and the two heirs by 
< miſadventure take in the proportion of the whole, namely, two parts 15 and the unfor- - 
giving heir des in te proportion of the half, namely, one part.“ | 


EE ano nes ſlave 3; 
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avs for a maſter's property in his flave does not oppoſe his right to 
retaliation, the ſlave, with reſpect to his blood, remaining in the ori- 
ginal ſtate of MAN, namely, freedom. — Now, rethlidtion being in- 
curred on behalf of both maſters, an half of it is therefore, in an in- 

definite manner, incurred on behalf of each of the two; and the 
moiety of the half of each, reſpectively, is of courſe involved in the 
other's half. But upon one of them granting a pardon, the other's 
right to retaliation 1s annihilated, and he then becomes entitled to pro- 
perty, indefinitely, in the ſame manner as he had been before en- 
titled to indefinite retaliation; and one haff of his right, therefore, 
(which is a fourth of the whole, ) is converted into property, with 
reſpect to his ſhare; and then becomes extinguiſhed in toto, (in other 
words, fails even with reſpect to the exchange for retaliation, namely, 
property,) as a maſter cannot be a claimant of debt againſt his ſlave; 
and the other half of the right (which 1s likewiſe a fourth of the 
whole) is converted into property, with reſpect to the ſhare of the 
other partner, who granted the pardon, and conſequently does not drop, 
but he is deſired either to make over a moiety of his ſhare (namely, 
a fourth of the ſlave) to his copartner, or to pay a redemption to the 
amount of a fourth of the fine of blood in lieu thereof. — The ar- 
gument of Haneefa is that, as retaliation is due on behalf of both 
. maſters indiſcriminately, it therefore bears the conſtruction of being 
due on behalf of each in particular, with reſpect either to the whole of 
the ſlave, or the half of him,—in this way, that the right of each, 
| (namely, an half) is connected with his own particular ſhare,—or, 
in this way, that the right of each is connected with the other's ſhare, 
—or, in this way, that a moiety of the right of each is connected 
with his own particular ſhare, and a moiety with the ſhare of his 
Partner, indefinitely and without diſcrimination; and on none of theſe 
ſuppoſitions is there any obſtacle to retaliation, as all the parts of a 
ſlave are alike with reſpect to retaliation, no one of them in regard to 
it being leſs than another. Upon the right, therefore, of one of the 


Maſters being Foprerted into property by the other granting a pardon, 
there 
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there is a poſſibility of the whole of his right being hon to him, con- 
ſidering his whole right as connected with his partner's ſhare 3 and it 

is alſo poſſible that the whole of his right is extinct, conſidering his 
whole right as connected merely with his own ſhare ; and it is likewiſe „ 
poſſible that an half of his right is due to him, conſidering one half f 
his right to be connected with his own ſhare, and another half with 
the ſhare of his partner, indefinitely and hence there is a doubt with' _ 

reſpect to the obligation on the other partner: and any circumſtance 

of doubt, in a matter of ts e the eſtabliſhment . 

chim. e HFIT 119 F | 
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Ir a anda kit! a ſlave by ib sten he is adperiible for thie A fave flain 


by miſadven- 


value of ſuch ſlave, provided it do not exceed ten thouſand dirms ; but wes ant be 


if it amount to ten thouſand dirms or above, he is directed to pay ten accounted for 
| | to the amount 


thouſand dirms excepting ten, (that is, nine thouſand nine hundred of his value, 
and ninety ;) and where, on the other hand, the value of a female 3 = 
ſlave (ſuppoſing the one killed to be ſuch) equals or exceeds the fine prynayowy 
for her blood, the perſon who killed her is directed to pay five thou- din 
ſand dirms excepting ten.—This is according to Haneefa and Moham- 

med. Aboo Yooſaf and Shafzi maintain, that the perſon who kills the 

ſlave is reſponſible for the value to whatever amount; becauſe the re- 

{ponſibility i is in conſideration of the worth not of the blood; (whence 

it is that it holds on behalf of the ſlave's mafer, who is proprietor 

only with regard to the 2worth, not with regard to the blood, with re- 

ſpect to which a ſlave is in his natural ſtate of freedom; ) for if it were == = 
in conſideration of the * it would Ea follow that the ſlave 5 5 _ 


1 pp would 


* 
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| would be the proprietor of the atonement, not the maſter. — Thus, 


for inſtance, if a ſlave, having been ſold, be killed in the hands of 
the ſeller before the purchaſer obtains poſſeſſion, the contract of (ale 
ſtill continues in force; which evinces that the reſponſibility is a re- 
turn or compenſation for the worth; for otherwiſe the contract would 
not continue, the continuance of that being becauſe of the continu- 
ance of the value, whether the original property remain, or only the 
return for it; and notwithſtanding the original property, in ſuch in- 
ſtance, no longer remain, yet ſtill the return for it does ſo, whence 
the ſale continues, in conſideration of the continuance of the return 
for the article ſold, namely, the value thereof; - whereas, if the re- 


ſponſibility were in conſideration of the blood, the contract of ſale 


would be entirely diſſolved, fince on. this ſuppoſition the value of the 
article ſold does not remain in any ſhape whatever. The ſlave in 


queſtion, therefore, where his value equals or exceeds the amount of 


the fine for his blood, 1s conſidered in the ſame light as one whoſe 


| value falls ſhort. of the fine *,—or as an uſurped ſlave, who, if he 


periſh in the uſurper's hands, muſt be accounted for at the rate of his 
full value, wliatever that may be. The arguments of Haneefa upon 
this point are twofold.—Fixs r, the word of Gop has impoſed the 


fine for erroneous bloodſhed unreſtrictively, (that is, in a way which 
comprehends [Muſſulman] laves, as well as Freemen ;) for the text of 


the Koran ſays, WHoSOEVER KILLETH A BELIEVER BY MIS- 


„ARE, the penalty of it ſhall be THE. FREEING, OF A Lu, 


« AND A FINE, fo be paid TO, THE HEIRS. OF- THE. DECEASED.”— 
A. fine, therefore, is. due; and as the fine is a conſideration for the 
blood, which never exceeds ten thouſand dirms, that ſum. only is due, 
in the ſame manner as holds in the caſe of a freeman.—SeconDLy, in 
the ſlave two different qualities are ſaid to exiſt ;—one, the quality of 
humanity, underſtood in a being endowed with underſtanding, reflec- 


tion, erben ane, and memory; and another, the quality of worth. 


*.. That is to ſay, his value al be paid by the murderer. 1 
. underſtood. 
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underſtood i in a ſubjeRt fit for the uſe and purpoſes of tha individual. — 
In a ſlave, therefore, there are two modes or characters, the character 
of humanity, and the character of worth*. Now, the former of theſe 


is ſuperior to the latter; and it is a rule that where two characters or 


modes occur together, diſagreeing in their laws, regard muſt be paid 


to the ſuperior character, not to the igferior. Here, moreover, it is 


impoſſible to pay attention to S0 characters; for the character of Hu- 
manity requires that the reſponſibility be fixed to the amount of the 


fine of blood, whereas the character of worth requires that it extend 


to the whole value of the ſlave, to whatever amount and regard 
muſt be paid to the character of humanity in preference, as that is the 
ſuperior. With reſpect to the caſe of uſurpation, adduced by Abeo 


Yoojaf and Shafei, it is of no weight; becauſe the reſponſibility, in 
that inſtance, is in conſideration of worth only, uſurpation holding 


only with reſpe& to property. With reſpect, moreover, to what 
they fay concerning ſale, that ** the contract of fale ſtill continues, 


** becauſe of the continuance of the return for the article ſold, namely, 


the value thereof,” —it is not admitted; for as a contract of ſale 
endures even where the ſlave, who is the ſubject of it, is w1lfully 
murdered in the hands of the ſeller, and before the purchaſer has ob- 
tained poſſeſſion of him, notwithſtanding retaliation be not a return 
for worth, — ſo like wiſe in a caſe of fine. With reſpec to a ſlave whoſe 
value is ſhort of the fine, thereikewiſe the recompence for MAN is 
due; namely, the fine. As, however, the amount of the fine was 


. 


not fixed by che raw, it is therefore, in this inſtance, eſtimated by | 


1 1 


* Arab, 8 We have no md; in our r language preciſely 9 with it. 
The tranſlator (to avoid a paraphraſis) generally expreſſes it by the term worth. — t is de- 


rived from Mal [property,] and ſignifies the quality of being (or conſtituting) property; = | 


to underſtand this paſſage, that ſenſe muſt be annexed to it. 


+ The amount of fines is not fixed by the Koran, but by the Senns,—The reaſon of 
the diſtinction here is, that if it had been determined by the Kox Ax, it would be conſidered 
as dus and therefore not to be re from in any inſtance, 


the 


Jos” 


— 


| 
+ a ooo wr rr Se 


— ũ——E6j—Ʒ—ͤ — — 49-008 


— — — — 


——— 


| 

| 

| 

| 

| 

| | 
= 
| 
| 

| [ 
' 
| 


8 
wot 
9 
Y 4 
% 
* 
\ 
* ol 
- 
= © 
* 
1 4 
fn { 
=. 
* 
R 
1 
_ 
7 8 
A 7 
oy 
o 
7 | 
PF. - 
F'S 
3 
9 
| _ - 
3 
—_— 
$4 - 
x! 
IS 
/ l 
* ! | 
* F. o 
4 q 
= þ 
. 4 
4 
* 


it 
+1 
4 
<5 


TTT a ren 
* : 8 


— — DIS rt IF 


2 2.2. r 6 ww - 


Nd rien AW „ Tome — 2 


* 4 Y 2 * 
Was A U 2 EF ro On wwe © r 5 * 

J m1 9% 4% > - ” rg ws i ww all hn - 2 
oy — = IS _ Y = l —— Q Gap Sa Ss 55 LEE „ ine” xe p< Ob. ws 
"4 = k N :. S ͤ „ _ 5 

- — = 


* l \ q 
\ = 
1 
4 


NT — nn 
1 
a CEO CE SIC 


-. 1 r 5 
r 


1405 


The hand of 


à ſlave is ae · 
ds! not exceed four thouſand nine hundred and ninety-five dim: . the 


at the rate of 


counted for 


haalf his value, 

as far as four 
thouſand nine 
hundred and 
ninety-five 
dirms. 


Caſe of a 
ſlave who 
being maim- 
ed, and then 
emancipated, 
dies of the 
wound... 


FINES —_— 


the value ; for here it is poſſible to aſcertain the deficiency between 
the recompence for the ſlave and the recompence for a freeman by" re- 


verting to the value, which is ſhort of the fine; and regard is paid 


to that accordingly. It is otherwiſe where the value of the flave ex- 
 ceeds the fine; for it is here impoſhble to aſcertain tlie def 


ciency with 
regard to the value, as that exceeds the value of a freeman, namely, 


the fine, which fixes the value of a freeman at ten thouſand dirms. 
(The fine for a ſlave is eſtabliſhed at a rate ſhort of the fine for a free-. 


man, in order to evince the inferiority of his rank; and the differ 
ence 15 fred? at ten A er on the 3 of Abdul 1 In Abbas.) 85 


Fol the hand of a ſhve half his value is incurred, ge that 


hand of a man being equivalent to half his perſon. In ſhort, the va. 
lue, with reſpect to a ſlave, is the ſame as the fine- with reſpet | to a 
freeman; and therefore, in all cafes where a fine is due for : a freeman, | 
the value i is due for a ſlave; where an half fine is due on account of 


the one, an half of the value is due on account of the other; and ſo 


forth; becauſe the value of a flave is ſimilar to the fine for a freetian 
as s being 5 ike that) a greg mfr for his blood... 20 03 00" 
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Ir a perſon wilfully ſtrike off dy hand of a flive, and the ſlave's 


rafter afterwards emancipate him, and he then die i in conſequence of 


the maiming in chat caſe, pou the freedman. haye other heirs 


% ³·A -- ©. a 


N if he ba no other heirs, it muſt be inflicted. "This i is ac-- 


cording to. Haneefa and Aboo To Mohammed | maintains that reta- 
liation is not incurred in either caſe; but that a mũlet for the hand is 


1 due from the maimer, together with any deficiency occafioned, by 
the maiming, in the ale of the ſlave, between the time of diſmem- 


berment and emancipation, — and the reſt of his value is altogether re- 
mitted. TR, for me if the value of the ſlave, at the time 
A 


9 N A 5 


of diſmemberment be one hundred dirms; in this caſe one half of his 
value [fifty dirms] is incurred. by the diſmemberment, . and then, if, 
at the time of his emancipation, his value have diminiſhed to the 
amount of ten dirms, thoſe ten are alſo incurred; and thus ſixty dimm 
are due, and forty are remitted. Retaliation is not incurred on the 
former ſuppoſition, [that is, ſuppoſing the freedman to leave other 
heirs beſides his maſter, ] according to all the doors ;z becauſe it is in 
this caſe uncertain who is the claimant of right ; (for retaliation is incur- 
red on the occurrence of the death, that being at the ſame time referable 
to the wound; and therefore, if regard be paid only to the time of the 1 | 
wound, the maſter is the claimant ; or if, on the other hand, regard be paid | | 
to the time of the death, the heirs are the claimants;) and ſuch being the | 
caſe, it is impoſſible to exact retaliation, which therefore utterly ceaſes, 
—inſomuch that if both parties [the maſter and the heirs] were to 
unite in claiming retaliation, Mill it is not to be inflicted, as their co- 
alition does not diſpel the doubt, the right of the maſter having ex- 
iſted at the time of the wound, not at the time of the death, and that 
of the heirs (on the contrary) at the time of the death, not at the 
time of the wound. The reaſons alleged by Mohammed why retaliation 
is not to be inflicted in the inſtance in which he differs from the two if 
_ Elders, (that is, where the ſlave leaves no other heirs than his _ I, wo 
are twofold, —FizsT, the grounds of authority for exacting retaliation | | 
are here various; for, looking to the time of the wound, the ground 
is, the maſter's right of property in his ſlave ; whereas, looking to 
the time of the death, it 1s, the Willa of manumiſſion *; and a diver- 
ſity in the grounds is the ſame as a difference in the claimants, in all 
matters where caution is neceſſary, ſuch as puniſhment or retaliation, 
or as where, for inſtance, a man ſays to the owner of a female ſlave, 
** You have ſold me this ſlave for fo much,“ and the other replies, 
„No! I have contracted her to IP: in marriage,” in which caſe it 


* Which entitles the emancipator to ſeck EY for the death * his s freedman. 
(See Vol. III. p. 436.) | 
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the fame, namely, retaliation ;—thus the claimant, (namely, Fr 


effect differs according to the difference in the grounds of legality for 


F NN _ ewe 


is not lawful for the man to have contiection with the Rave, a8 the 
grounds of her claim are different, fince; looking to ale, it is Fight 
of property, and looking to marriage, it is the contubjnl right. 
SxcoNDLY 3 the emancipation precludes the conſequence *; and be- 
cauſe of the conſequence being thus precluded, the Wound remains in- 
dependent of its conſequence, and the conſequence occurs independent 
of the wound, the caſe being the ſame [on the ſlave's afterwards dy- 
ing] as if he had periſhed by the viſitation of heaven;—whence retali- 
ation is prevented, —The arguments of the two Elders are that al- 


though the two grounds of claim be contrary, yet the maſter has an 


indiſputed authority to exact retaliation, that appertaining to him in 
every view ; and the legal effect of both grounds is moreover one 


maſter, ) the thing claimed, (namely, retaliation, ) and the perſon 


by upon whom the claim is made (namely, the offender) are known and 


aſcertained ; and as the exacting of retaliation is therefore poſlible in 
this inſtance, it muſt be decreed accordingly. The difference in the 
grounds of claim, moreover, are not to be regarded in this inftance, 


as it does not occaſion any difference in the legal effect. It is otherwiſe 


on the firft ſuppoſition + ; for there the claimant is unknown, —tt 1 8 
alſo otherwiſe in the caſe of the female flave; beciuſe there the legal 


the right of property is different from the right of marriage in point of 


legal effect, the legality of connexion eſtabliſhed by a contract of 


marriage being a thing eſſential to and involved in it, whereas the 
ſame legality eſtabliſhed by a right of property is not an eſſential, but 
merely follows as a dependant. With reſpec, alſo, to what is ad- 


vanced by eee that the emancipation precludes the conſe- 


* Arab, Sirrdyet. —The definition of this term has been given before. (see p: 15 


The meaning of the phraſe here is, that the emancipation 1 W; legal elle; of the 
lave* 5 death taking place upon the offender. 


+ T hat i is, fuppoling the freedman to wy other heirs belides his emancipator. 
3 7 | OY "WS; quence," 


Cala. . @EEMTMY. 

<< quence,” it may be replied, that the emancipation precludes the 
conſequence only becauſe of its rendering the claimant doubtful and 
unknown. Now. hat holds only in a caſe of niſadventure, not in a 
caſe of malice, In other words, if a perſon cut off the hand of a ſa ve 
by miſadventure, and the diſmemberment prove fatal after manumij- 
ſion, retaliation is not incurred, but a fine for the band only, togeſ- 


ther with the diminution occaſioned in the {lave's value by the maim- . ya 


ing between that time and his emancipation, becauſe it s in this caſe _ 
uncertain who the claimant of the right is, a flave being incapable of 
poſſeſſing property 3 and therefore, looking to the time of the wound, 
the maſter is the claimant of the right: whereas, if the time of the 
death be regarded, the ſlave is the claimant, as he.is then free; and 
regarding, alſo, the time of the wound, the value of the flaye i is in- 
curred; but regarding the time of the death, the fine of blood is incur 
red as he is Yd free. The claimant, and the thing claimed, are 
therefore both uncertain in this caſe; and as an ignorance concerning 
the c/aimant alone prevents the conſequence, it follows, that an igno- 
rance concerning both the claumant and the thing to be claimed Pre- 
vents the conſequence, a fortiori. In a caſe of malice, on the con- 
trary, the legal effect is retaliation; and as a ſlave ſtands, with reſpect 

to his blood, in the original ſtate of MAN, namely, freedom, he is 
therefore entitled to retaliation; but this is to be exacted by his eman- 
cipator, as being the avenger of his blood; and as the freedman {in 
the inſtance here ſuppoſed] leaves no other heirs beſides his maſter, 
the claimant of the right, therefore, is known and aſcertained. —kt 
is to be obſerved, that as, according to Mohammed, retaliation is pre- 
vented in both caſes, a fine is due for the hand, together with the 
diminution occaſioned i in the value of the ſlave on account of the time 
clapſed between the wound and the emancipation, (as already men- 
tioned,) becauſe the wound Was given during the maſter's rigbt of 
property ;—and nothing beyond thoſe. is allowed. According to the 
two Elders, on the contrary, in the firſt of thoſe ea only a fine 
8 E g 2 | for 
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Caſe of an 


injury inflict- 


ed on two 
ſlaves, after 
the maſter in- 
definitely de- 


cl f 
CA, id upon both'; for he emancipated an unſpecified flave ; and 


the wounds have been received by ſpecific ſlaves; ; andas what is ſhe- 


them free. 


F 1 N E 8. 3 Boo L. 


for the "EE is due, together with the diminution ee in Fw 


T. 


value, as aforeſaid.” 


Lo 


Ir a maſter fay to two of his ſlaves, 4 one of you is free,” and : a 


perſon then ſtrike and wound both the ſlaves upon the head, and the 
maſter afterwards ſpecify the one whom he deſigned to emancipate by 


the above ſpeech, {till he is entitled to the recompence for the offence 


 cafie is one thing, and what is unſpecified 1 is another, they are both, 


are to be found under the head of Indiſeriminate — 1 Vol. I. p. 456.) 


therefore, his property, with reſpect to the offence. If, on the 
other hand, a perſon were thus to Say the two flaves in queſtion, he 


incurs a fine for the one emancipated *, (payable to his heirs, if he 


leave heirs, or otherwiſe to the maſter,) and the value of him who 
was to have remained in bondage, payable to the maſter, —provided 


that the murderer be one. perſon, and have ſlain the two zogether, 


(not ſucceſſively,) and that the value of both be equal F. If, on the 
contrary, the two ſlaves be murdered by the one perſon: fue ceſſvely, 


(that is, one after the other,) he incurs the value of the one firſt ſlain, 


payable to the maſter, and a fine for the other, payable to his heirs; 


becauſe, by one of them being ſlain, the emancipation is, of neceſſity, 
determined to the other. If, on the other hand, the two be lain by 
the one perſon iogether, and they be of different value, the murderer 


| incurs a moiety of the value of each, reſpectively, together with a 


fine for a freeman; becauſe he has, to a certainty, killed a freeman 


and a flavez and the murder of the one le to a fine, and of the 


\ 


„ That! is, the one to whom the maſter afterwards explains his indefinite emancipation 


to have applied, 


| + The reaſons for this diſtinQion between a caſe of murder and of woutidiig are here 
ſtated at large.—The tranſlator, however, conceives himſelf juſtified in omitting them, 
as they involve a long train of metaphyſical ſubtleties of no uſe, and the ſubſtance of which 


other 


cnar. V. 1 N E. 8. 43 
other to the value;. and neither of them n * other. The 
murderer, therefore, in this inſtance, owes one half of the value of 
each, together with an half of the fine for each; for as, in conſe- 
quence of the death of both, no ſubje& remains for the maſter s ex- 
| planation, the emancipation eite) en ene 10 bim A 
plies in an indefinite x manner to each. 180 


* 1 x 
buy $1 $44 13? 
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Ir a ; perſon put out t both the « eyes of "+ 8 7 0 the owner Caſe of 2 
has it in his option either to make over the ſlave to the offender, 3 
taking from him the value, or to retain the ſlave, without getting any geg ou 
thing for the defect thus occaſioned in him. This is the doctrine of 
Haneefa. The two diſciples maintain that the maſter has it in his 
option either to keep the ſlave, taking a compenſation for the damage 
he has ſuſtained, or to give him to the offender, taking the whole of 
his value. Shafei, on the contrary, holds that the maſter is entitled 
to keep the ſlave, taking, at the fame time, his complete value; for 
as the reſponſibility is oppoſed to what is deffroyed, not to what re- 
mains, (in the ſame manner as in the caſe of a freeman,)- this re- 


mainder, therefore, ſtill continues the property of the maſter; — as 5 7 ” 3 


where, for inſtance, a man ſtrikes off one hand of a flave, and puts 1 Li 
out one of his eyes; in which caſe the offender incurs the whole value „„ | Y 
of the ſlave, who ſtill remains with his maſter ; and ſo here likewiſe. 


(It is proper to obſerve, in this place, that our doctors maintain that 
worth * exiſts in the perſon; but regard is alſo paid to it with reſpect 
to the members of the body, for otherwiſe any regard to it With re- 
ſpect to the perſon (ſo as to be confined to that alone) :tauſt be nuga- 
tory, fince as the members of the body are held equivalent to pro- 
perty, for the ſecurity of the body . it N that a regard to the 


worth, 


6 Maleeat; it has been already explained to ſignify the quality of being property. - 
This whole paſſage is ſomewhat enigmatical, and (to underſtand it properly) requires that 
a ſtrict attention be paid to the e is ae detached from the queſtion: in 
diſpute, 
t With a view to protect = body from the 1 injuries it I ora — mane to, in 
| its 
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Boon JL. 
worth, in the members, is of prior conſideration. As, therefore, 
worth is regarded in the members of the body, as well as in the per- 


FINE s. 


ſon, and, iii. the caſe in queſtion, the perſon alſo is deſtroyed in ſome 
degree, (for one of the bodily faculties has been totally deſtroyed,) 


and the reſponſibility is (conſequently) to the amount of the complete 
value, it is requiſite that the offender become proprietor of the body 
of the ſlave, in order that he may not be ſubjected to injury, and that 


an equality may be eſtabliſhed. It is otherwiſe where a perſon puts 


out both the eyes of a freeman; becauſe a freeman does not pofleſ; 


the quality of worth *. It is alſo otherwiſe where a perſon puts out 
the eyes of a Modabbir; becauſe a flave of that defcription 3 18 incapable 
of paſling from the property of one perſon to that of another. It is 


likewiſe different where a perſon ſtrikes off one hand of a ſlave, and 


puts out one of his eyes; for in this caſe no one faculty is completely 
deftroyed.) The argument of the two diſciples is, that as the qua- 
lity of worth exiſts in the ſlave, and as the ſituation to which the ſlave 


is reduced admits of two different conſtructions, — a deſtruction of the 


perſon +, or a deſtruction of the members,—it is therefore requiſite 
that the maſter have it at his option either to deliver over the ſlave, 


and take the full value, on the former of theſe conſtructions; or, on 


the /atter conſtruction, to keep the ſlave, and take a compenſation 
for the damage he has ſuſtained | ; as in all other eaſes of property; — 
this being analogous to where a perſon tears another's robe to pieces, 


in which caſe the owner of the robe has it at his option either to make 


over the robe and take the value, or to retain the robe and take a com- 
penſation for the damage. The argument of Haneefa is that, alchough 


its members, owing to the careleſſneſs or nend of others; for if the members were 


not held equivalent to property, (in other words, if no fine were impoſed for i injuries to 
them,) the body (of which the members are a part) would not be effectually ines 


* In other words, « Jars not poſſe To the capacity of being property. 55 
I Becauſe a complete deſtruction of one of the faculties is accounted a deftrudtion of 


4 whole man. 


+ Literally, © and take the difference occaſioned in his va 


worth 


Can. IV. FINES 


worth be regarded both in the perſon and in the members of the body, 
ſtill the character of nuMANITy alſo exiſts in the perſon and members 
of a ſlave, and has not been totally extinguiſhed by his bondage. 
Now, it is to be obſerved that one of the rules of numManiTy is, that 
the penalty incurred by an offence be not divided between the perſon 
and the member deſtroyed, but gppoſed to the latter alone; and (con- 
ſequently) that the property of the body * be not transferred, (as 
where, for inſtance, a perſon puts out both the eyes of a freeman;). 
and that therefore the maſter is to take the whole value in compenſa- 
tion for the thing deſtroyed, the body remaining as it was ; —and, 
on the oontrary, one of the rules of worth is, that the compenſation 
for an offence be divided; between the whole perſon and the particular 
member deſtroyed; and that therefore the maſter is to take the defect 
oocafioned in the value, as a ſatisfaction for the member deſtroyed, 
at the ſame time keeping the body ¶ Juſſa] as before. We therefore 
(ſays Haneefa) pay attention to both theſe characters; and accord- 
ingly, looking to the character of HUMANITY, we determine that the 
compenſation is not divided (as above,) — for if we were to ſay that 
the maſter is to take the differenoe occaſioned in the value, and retain 
the body ¶ Juſſa,] it would induce a total negle& of the character of 
HUMANITY, and would cauſe the character of worth alone to be re- 
carded, (as is determined by the two diſciples ;)—and looking, on the 
other hand, to the character of i, we determine that the maſter 
is not at liberty to take the whole of the value, and alſo retain the 
perſon of the flave, (as i is determined by Shafei,) for in this caſe a re- 


gard is an to HUMANITY alone, and the een to deen is altogether - 
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$ Aub. Fu. üs defined . the PRs) ce the W 2 42 min 
meaning (perhaps) a man independant of his qualities or e and it erefare apples 
toa mulilated as 1 as s to a Kr rio body,—whence the uſe of i It in this REY: nal 
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Of OrreNces committed by MoDABBIRS 14 bee *, 
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The matter” -* ty: a Medabir or An-Walid: commit any ay the: e is ac- 
of a Modab- countable for the: eaſt of the two, the value of the offender,” or:the 


bir or Am- 


Walid is ac. fine for the offence. — The maſter is thus accountable; becauſe it is re- 
countable for 


their offences, Corded of Aboo Abeeda that he once decreed the offence of a  Modabbir 
e eng to be accounted for by his maſter; and alſo, becauſe, as the maſter, 
eee -_ by having conſtituted the offender a Modabbir or an Am- Malid, coun- 
teracts (as it were) the regulation of making him Cor her] over, the 
caſe is therefore, in effect, the ſame as if he had fo done after the of- 
fence, and at a time when he was not aware of it. He is alſo aceount- 
able for the leaſt of the two, the value, or the fine, (as above,) be- 
cauſe the avenger of the offence is not entitled to any thing beyond the 
FINE for it; and the maſter, by having conſtituted the offender a M- 
dabbir or Am-Malid, counteracts the regulations merely to the amount 
of the value, not with reſpect to more than the value. 
ORIENT IoR.— The avenger of the offence not being entitled to 
any thing more than the fine, and the maſter (by having conſtitute 
the offender a Modabbir or Am-Walid,) having counteraRed the reguls- 
tion merely to the amount of the value, it would follow that the maſter 
- ſhould have it in his choice to give either the value or the fine, in the 
ſame manner as, in the caſe of an abſolute ſlave, the maſter has it in 
his choice-either to make over the flave, or to pay the redemption. 
ReeLY.—An option in this inſtance is attended with no manner 


of advantage, as the fine for an offence and the value of a ſlave are of 


* That is, by untransferable laves. | 


the 


cn. FN 1 N E . | | Tn 41 


the ſame kind, 0 it is certain that the maſter will chuſe that which” 
is the ſmalleſt. —<It is otherwiſe i in'the caſe of an abſolute flave ; for as: 
a ſlave is a ſpecific article, and men frequently feel an attachment to 
ſuch, it is therefore, poſſible that, in this inſtance, the maſter :might 
prefer paying the | redemption, although that be more than the 0 
value o the ſlave; and hence there: is an advantage i in bearing him e eee 1 
option. | | „ Mc | : 


1 
13 
4 4 * 


| T b no 4 net for FI anterhs offences e if a « Mieb- The 1 
tir, beyond one payment of his value, notwithſtanding they be com- Pony. cf. 


numerous of- 


mitted in immediate ſueceſſion; becauſe the maſter,” by having eres 2 . 

ated his flave a Modabbir, has counteracted the regulation with reſpect one payment | 

only to one individual ſlave; and alſo, becauſe paying the value 18 fs 12 

equivalent to giving up the ſlave; and as a maſter cannot make over his e te 

ſaye more than once, ſo in the ſame manner he is not required to 

pay the value more than once. When; therefore, a maſter pays the 

value of his Modalibir on account of ſeveral diſtin& offences, the aven-' 

gers of the offence are to divide it among them, each taking in propor- 

tion to his reſpective ſhare. It is to be obſerved,” however; that as 

regard muſt be had to the value the Modabbir bore at the time of 

the offence, attention is therefore to be paid, on behalf of each claim- 

ant, to his value on the day in which the offence was committed on 

him, as it is on that day that the oppoſition of the maſter operates.— 5 

Hence if a Modabbir kilba perſon by miſadventure, at a time when his 

value is one thouſand dir me, and afterwards kill another by miſadven- 

ture, at a time when his value has increaſed to fifteen hundred dir mt, 

the heir of the f lain perſon is not entitled to any proportion out of 

the exceſs ſive hundred, but that goes entirely to the heir of the ſecond 

lain perſon, and the two ſhare the remaining thouſand between them, 

according to their reſpective rights. Now the right of the firſt is to 

ten thouſand dirms, and the right of the ſecond to nine thouſand. five 

hundred dirms, {for he has received five hundred. ) The whole right 

of both is therefore to be divided into thirty- nine equal lots, each lot 
Van. . H h h correſponding 


8 


f * ö . - 
* 
* 4 
* 


nor is the 
owner re- 
ſponſible for 
any thing on 
account of his 
Future of- 
fences, after: 
having made 
ſuch pay- 
ment.; 


quire a fine for the offence from the maſter, or to have recourſe to the 


value with the firſt avenger. If, on the contrary, the owner have 


ſecond avenger has no claim: whatever on the maſter ;; becauſe he [the 
maſter] has. already paid all that was-incumbent on him to-a proper 


ger, and as the firſt avenger (on the other hand) has. unjuſtly taken 


. reſpe& to the ſecond avenger, regard is paid to the value of the Me- 


FINES. Boer L. 


3 with five hundred dirms of the complete fie ; and con- 
ſequently the firſt heir gets twenty les, and the OY aan 


17 a Mobabbir commit am offence *, and his owner pay the viths 
of him to the avenger of the oftence, by order of the magiſtrate, and 
the ſame Modabbir afterwards commit another offence, the owner is 
not accountable for any thin g. becauſe, in before paying the value, 
he acted upon compulſion, in conſequence of the magiftrate's order. 
The fecond avenger, however, is. in this caſe entitled to ſhare the 


paid the value to the firſt auenger without an order from the magi- 
ſtrate, the ſecond avenger has it in that caſe at his option either to re- 


firſt avenger for his proportion of the value. This is according to 
Hanegfa. The two diſciples maintain that, in this laſt inſtance, the 


claimant, as at that time no ſecond offence had taken place. The ar- 
gument of -Haneefa is that as the owner of the Madabbir has un- 
juſtly given to the firſt avenger what is the right of the ſecond aven- 


the ſame, the ſecond avenger has therefore an option, as above. The 
ground of this is that the ſecond offence is, in the eye of the LAW, 
aſſociated with the firſt in one ſhape ; for the ſecond avenger is made 
to participate with the firſt ;—and: the- ſecond offence is alſo, in. the 
eye of the Law, a follower of the firſt, in. another ſhape; for, with 


dabbir at the time of the ſecond offence. The ſecond offence, there- 
fore, is conſidered as affociated with the firſt, fo far as regards taking 
the e wee either from the maſter or from the firſt avenger, be- 


* 3 meaning Jomicide by adam, this 85 the al offence which involves 
tre ſlave's value. | | 


cauſe 


Cuar IV. P I N E 8. 8 3 
cauſe of each of them having diſregarded the right of the 3 aven- 
ger, in order that a due attention may be paid to both points of view, 
| —to the non- aſſociation, where the value has been given [to the firſt 
avenger ] by order of the magiſtrate, and to the aſſociation, where it 
has been given without his order ;—for it is not poſſible that the ſe- 


cond avenger ſhould have it in his choice to take his compenſation from 


either party, except where the two offences had been perpetrated to- 
gether. 5 


Ir a Modabbir commit a variety of offences, and his ownen then nor for more 
emancipate him, he [the owner] is not accountable for more than one e ee 


payment of his value; becauſe he was ſubjected to this reſponſibility F ; 
only in conſequence of having conſtituted the offender a Modabbir, an variety of of- 
act a priori; and his emancipating him, or otherwiſe, afterwards, is mm 
one and the ſame, (It is to be obſerved that an Am-WWalid is conſidered 


in the lame hi ght as a Modabbir, with reſpect to all theſe rules. 0 


A Wasa eg of an ice wi miſadventure is 
not admitted, nor does it ſubje& the maſter to any penalty, whether he 
have emancipated him or otherwiſe; becauſe the penalty for any of- 
fence by miſadventure, committed by a i lave, reſts upon his maſter; 
and the maſter is a different perſon from the Modabbir; and therefore 


the acknowledgment of the latter, as ning to effect another TO. . 
kimſelf, is not valid. T4 


f 
= 


rt — 
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Of Offences committed upon uſurped Slaves, or c Infants, 


A W 

uſurp 

9 NNE. 
who after- . 

_ wards dies, 
is reſponſible. 
for the value 

he bore when 
maimed ;— 


but he is not 


_ reſponſible 
for any thing 
if the ſlave 
was maimed 

by his maſ- 
ter) after the 
uſurpation. 


. the Ulurpation. 


I Fa maſter ſtrike off the hand of * ſlave, and a perſon then uſurp 


ſuch ſlave, and he die in the uſurper's poſſeſſion in conſequence of the 


diſmemberment, the uſurper is accountable for the value he bare after 


he was maimed: If, on the contrary, a perſon uſurp a ſlave, and 
the flave's maſter then ſtrike off his hand whilſt in the uſurper's poſ- 
ſeſſion, and the ſlave die in conſequence, the uſurper is not reſpon- 
ſible for any thing. The reaſon of the diſtinction here made is that 


uſurpation (as being in itſelf a cauſe of property, where a compenſa- 


tion ĩs paid by the uſurper) precludes the conſequence; and therefore, 


upon the uſurpation taking place between the offence and its conſe- 


quence, the letter is put out of the queſtion, (in the ſame manner a 


where a ſale intervenes between the offence and its conſequence;) 
whence the matter ſtands upon ſimilar ground as if, the perſon having 
_ uſurped the maimed flave, he [the ſlave were afterwards to die by 


the viſitation of heaven ;—and accordingly, the value he bore when 
maimed is due. In the ſecond inſtance, on the contrary, as nothing 
has occurred between the offence and its conſequence, to preclude the 


latter, that 1s therefore immediately referred to the diſmemberment 
| committed by the maſter, and he is conſidered the immediate de- 


| ſtroyer of the flave,—whence the caſe is as if he [the maſter] had 


taken back the ſlave from the uſurper, (as having performed an act 


car. v. 1 1 N E * 


upon him,)—and tht pra. 2nf is We exempted 6 from a res 
Ks | | 


1 an inhibited ſlave FRY! another inhibited ſlave, NY fach ſlave 
die in the uſurper* s hands, he [the uſurper] is . as an inhi- 


bited ſlave i 1s liable to be pane for his acts. 


One inhi- 
bited ſlave 
5 an- 
other, who 
dies, is re- 


ſponſible. 


Ir a perſon 2"; a — and the Modabbir commit an of- 


fence whilſt in the uſurper's hands, and be afterwards reſtored to his 
maſter, and then commit a ſecond offence, in the maſter's hands, the 
maſter is in that caſe accountable to the two avengers of offence for 
the Modabbir's value, which is ſhared equally between them ;—for it 
is out of the maſter's power to make over the offender, becauſe of his 
having conſtituted him a Modabbir; and he has therefore, by that act, 

annulled the right of the avengers: but as he has been guilty of this 
obſtruction with reſpect to one body only, he therefore is accountable 


Caſe of K 
Meodabbir, 
being uſurp- - 
ed, and com= 
mitting an 
offence, and 
then, being 


| reſtored to 


his maſter, 
committing. 
another of- 


fence. 


for no more than one value. The value, moreover, is divided equally ie 
between the avengers, becauſe the caſe proceeds on the ſuppoſition of __ 


both the offences inducing the ſame penalty, and the Modabbir bearing 
the ſame value at the time of each reſpective offence. Upon the maſ- 
ter, however, thus paying the value to the two avengers, he is to 
take one half of the value from the uſurper, as having paid the ſame 
on account of an offence perpetrated [by the Modabbir whilſt] in his 
poſſeſſion; and this he is to pay to the avenger of the firſt offence ; 
after which he 1s again entitled to take the ſame, a ſecond time, from 


the uſurper. This is according to the two Elders. Mohammed ſays . 


that the maſter is to reſume one half of the value from the uſurper, 


which he is to retain with himſelf, (that is, he is not to make it over 


to the firſt avenger ;) becauſe what he thus takes from the uſurper is 
in lieu of what he has paid to the firſt avenger, and he therefore is 


not required to pay this alſo to him ; : for if ſo, it follows that the 


conſideration and the return unite in one perſon, which is unlawful ; 


and it alſo follows that the claim i is repeated, as what the maſter . 


from 
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Caſe of a 

. Modabbir, 

| | firſt commit- 

* ting an of- 

| | fence with his 
maſter, and 
then, being 

uſurped, com- 
mitting an- 
other with 
che uſurper. 
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from the uſurper is in ben of what reſts with the 1 avenger, not in 
lieu of what reſts with the ſecond; and therefore his paying the ſame 


to the firſt avenger a ſecond time induces a reiteration of claim. The 


argument of the two E/ders is, that the right of the firſt avenger ex- 


tends to the whole value of the flave ; for as, at the time of the firſt | 


offence, no other offence had taken place, there is therefore no pre- 


vention * from the ſecond offence, the only circumſtance which could 


trench upon or leſſen the firſt avenger's right. The maſter, there- 


fore, being thus poſſeſſed of ſomething in conſideration of the ſlave, 
unoccupied by any other claim, the firſt avenger is entitled to take it, 


in order to the completion of his right; and upon his fo doing, the 
maſter is again to reimburſe himſelf for the fame from the uſurper, as 
the firſt avenger took it from him on account of an offence committed 


by the Modabbir whilſt in the Lg ah $ hands, 1D 30 55 


; 
. 


5 0 on the other 1 a Madabtbir firſt e amo whilſt 
in the poſſeſſion of his maſter, and then a perſon uſurp him, and he 


commit another offence whilſt in the poſſeſſion of the uſurper, the 
maſter is accountable to the two avengers of offence for his value; 
which they ſhare equally between them; and he is entitled te reim- 


burſe himſelf for half the value from the uſurper, for the reaſons ex- 


plained in the preceding example. As, however, in this inſtance, 


the maſter takes the half, as aforeſaid, on account of the ſecond of 
fence committed in the uſurper's hands, not on account of the firft 


offence, he is to make this over to the firſt avenger, but cannot reim- 
burſe himſelf from the uſurper a ſecond time ;—and this according 


all authorities. The ground of diſtinction between this and the pre- 


ceding caſe (according to Mohammed) is that, in the former, if the 
maſter were to pay that half of the value, which he takes from the 
uſurper, to the firſt avenger, it induces an union of the confideration 

and the return in one perſon, as has been e ſtated; - Wan 


* Arab, Mexgbimat. The meaning is, preventing ect. 
, 55 1 — — 


* 
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in the latter, this ente dene is not induced; CRT a8 he firſt 

offence was committed in the-maſter's hands, what he takes from the 
uſurper is therefore on account of the ſecond offence, that having been 


committed in the hands of the uſurper; and henee, his making over 


this to the firſt avenger does not induce an union of the n BY 
and _ return. in one eee 8 ; 


Ir a AH hs the Hits ; of allen and the fave commit am Caſs of 
offence whilſt in the uſurper's poſſeſſion, and the uſurper afterwards N i 


reſtore him to his maſter, and the flave then commit another offence ting an of- 


whilſt in his maſter's hands, the maſter muſt reſign him to the two be 
avengers, and is then to take an half of his value from the uſurper and 5 —_— 
make it over to the frft avenger,—and is again entitled to reimburſe pt.» ranges. N 
himfelf for ſuch half from the uſurper. (This is according to the two his mater. 
Elders. Mohammed maintains that he is to take the half from the 
ufurper, and retain it for his own uſe, without any further proceſs,) 
If, on the contrary, the flave firſt commit an offence in the hands of 
his maſter, and a perfon then uſurp- him, and he commit an offence 

m that perſon” s hands, his maſter muſt make him over to the two Fi 
avengers, in equal ſhares ; and muſt then take an half of his value, 
from the ufurper, and pay it to the firſt avenget; but is not again to 
reimburſe himſelf, for this half, from the ufurper. | The reaſon of 
this diſtinction has been already afligned ; for there is no other differ- 
ence between this, and the cafe of the Modabbir, than that here the 
maſter is to make over the ſhave, whereas, in the other inſtance, he + Gas 
is to pay ur) value of the Modabbir.. 3 1 % 


\F 
* 1 


7 
- * 
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Ir a A «Ky; a Maodabbir, whoe commits an MG, hilft i in his Ca ofa . 


poſſeſſion, and he then reſtore him to his maſter, and again uſurp him, 3 


ed, offending, 


and the Modabbir again commit another offence in his poſſeſſion, —the carp : 
maſter is in this caſe to pay his value to the two avengers, in equal al. ed ( (by the 


ſhares ;=<for as the maſter, in having conſtituted his flave a Modabbir ans 2 


and again 


eounteracts the regulation 1 reſigning him] only with reſpect to the offending; . 


ſingle. 
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ſingle individual, he is 3 n only for ae n of 


his e © But he i 18 then entitled at the ſame time to take ſuch value 


from the uſurper, as both the offences were committed in his hands; 


after which he is to pay an half of ſuch value to the firſt avenger; f ä 
becauſe the firſt avenger is entitled to a complete value, ſince at the 


time of the firſt offence no other offence had taken place, ſo as to in- 


terfere or prevent this; and his right is not leſſened by any r ſubſequent . 
prevention; and therefore, where he finds an half of the value of the 
ſlave in the maſter s hands, unoccupied by any other claim, he is en- 


75 titled to poſſeſs himſelf of it; —and the maſter is again to reimburſe 


A perſia 
uſurping an 


infant is re- 
ſponſible if 


he die in his 
hands by any -- 


Accident. 


himſelf for this from the uſurper, (the firſt avengef having taken it 


From him on account of an offence committed 1 in his [the uſurper' 8) 
hands) and to retain what he thus recovers for himſelf ;, for he is Hot 


required to pay it to the firſt avenger, as he has already received his full 
right, — nor to the fecond, as he never was entitled to more than the 


Half value, becauſe of the priority of right of the firſt We and has 
1 7 received all he ,, 0H gd 4 


Ir 75 _ ere a nn 3 Fn, is, 1015 as 18 


without the conſent of his guardian,) and the infant die, either ſud- 


denly, or of any diſorder (ſuch as a fever for inſtance, ) the ufurper is 
not reſponſible, —whereas, | if he die- by a ſtroke of lightning, or the 
bite of a ſnake, the uſurper s Akilas are accountable for the complete 


fine. This proceeds upon a favourable conſtruction. Analogy would 


ſu; ggeſt that there is no reſponſibility in either inſtance, (and ſuch is 
the opinion of Ziffer and Shafei,) becauſe. uſurpation connot be eſta- 
bliſhed with reſpe& to a freeman, inſomuch that if the infant uſurped 


be a_Mo4916, ſtill the uſurper is not accountable for any thing, not- 
. Wicilodiag a Mokdtib be free with reſpect to poſſeſſion only“; and as 


the infant in queſtion i is free ; in A f both of Pe fon ion and 215 20 


„ . * +77 oo 
* * Auen ae fam an abſolute fans 3 in this particular (among others) that he 
4s 10 of holding property in his own —”— 


x ” 
. — 


| ſponfibilit y 


= 


na-. | * 1 N x 8. 3 | 85 
ſponſibility for him bo e 4 fortiori. The reaſon, 3 3 
for a more favourable conſtruction, iu this inſtance; is that although 


the vſurper be not reſpouſible on account of the u/urpation,' yet he is 
lo on acogunt of the agſtruction, as that is referred to him, he having 


taken the infant to the place here the ſnake was, or the lightning 
fell for thoſe: are not to be met with in every place; and ;canſe- © 
quently, in taking the infant thither be! was:guilty. of a tranſgreſſiun, r 
and rendeted fruitleſz the gars of the guardian. The death of the infant f, 
is therefore, in this inſtance, refat red to the uſurper, in the ſame man. = 
ner as in the: caſe of: digging a well; and this (as in that inſtance) lis "eb. tt 
homicide by an jule: nediate cauſe. It MNotherwiſe where the infant dies ___ 
ſuddenly; or of ſorne:diſeaſes for an this thefe is no difference from 2 . : _ 
difference of place. If, however, the uſurper carry the infant to a W 
particularly unhealthy ſpots and the; infant; die of any diſorder con Bn 
trated there, 3 abccuntable for the fine, as on ne 1 . 
inſta * bears the conſtruction of hotmicide. F BY 
+2590 Jet. * 5 204 F O94! 7 4% 15-1” 8 e „ ian 1 # 
170 1 place hivllave 6 in depoſit ich an infant, and the mfat An infant ns 
kill ſuch ſlave, his Akilas are accountable for the fine, (that -j is, the 1 — . 3 = 
value of the avez) Whereas, if a Perſon place a quantity of Wheat che dfrudion = 1 
(for inſtance} in depoſit wick ati itfant, and/the infant conſume fuch . bur vern: 1 
wheat, he is no way reſpenſible. This is according td Hanesfa and i ot. MF 
Mohammed. Aboo Yooſaf and” Safes allege that the infant is equally 1 
reſponſible in either caſel ioꝗn the ſame manner, if a perſon place a | a 
quantity of wheat in depoſit with an inhibited flaye, and the ſlave con- kf: 
ſume the ſame, hen not then immediately reſponſible, according to pot | | 
Hanegſa and Mohammed, but is liable £0 account! for it after he ſhall ... 2 A 
have obtained hib ffedum; whertas) a0cording to Abo! 0 of and- "ADS + 5 A 
Shafei; he is then iaeconmable;!! Theiſatme difference” of opinion” alſo ern P 
prevails hetween thoſt doctorb whele x perſoh dare" any atticle 6 nmr w, 4 
money, to d "ſlave? r un Anfant; and the ſlave or infant deſt; wy the F 
lame, The argument of Aboo Tooſaf and Shafei is that the infant his RK 
hogs the property of another without his Conſent 7 ah as this 4 1 
Vol. IV. e 8 property 3 
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property is valuable, and protected on behalf of the owner, the de- 
ſtroyer is therefore reſponſible tor it, in the ſame manner as where a 
perſon places his ſlave in depoſit with an infant, or wherea ſtranger de- 
ſtroys property placed in depoſit with an infant. The argument of 
Hanegfa and Mohammed is that as the infant has deſtroyed a property 

which was not in protection, he therefore is not reſponſible, any 


more than if he had deſtroyed it with conſent of the owner;—and the 
property is not in protection, 1 in the preſent inſtanee; becauſe the pro- 
tection of property is eſtabliſhed on behalf of the owner of it. As, alſo, 
the owner in queſtion | has placed his property with a perfon incapable 
of protecting it, and we are forbidden, by the LAw, to place our 
property in depoſit with ſueh, he {the depoſitor] is not entitled to 
look for an attention to his intereſt unleſs he depute ſome perſon 4s his 
ſubſtitute to take care of it; and in the-preſent inſtance he has not done 
ſo, ſince his making the infant his ſubſtitute is invalid, he having no 
authority over the infant, nor the infant over himſelf. It is other wiſe 
with an adult, or a licenſed ſlave ; for they have a power over them- 


ſelves. It is alſo otherwiſe where a ſlave. is placed in depoſit with an 
infant, and the infant kills ſueh flave ; for the protection of a ſhave is 
founded on his natural right, a ſlave being in his original Nate of free- 
dom with reſpect to his blood. It is likewiſe different where a ſtranger 
deſtroys property placed in depoſit with an infant; for here the pro- 
prietor has remitted the protection of the n in wee to the 
infants but not in eee to ne other ae, U nn 


1 
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An infant or Ir an aan or iuhibited ſlave 4 has ken d TONY 3 


ſlave is re- 


ſoonfible for the reſponſibility reſts. upon the deſtroyer, provided the owner have 
don ot an not either lent ſuch, property to them, or depoſited it with them in 
roperty not truſt; becauſe infants and inhibited ſlaves are liable to perſecution for 


or entre 


Oe” their acts, although their will be of no account, —no regard being 


paid to this dungs in wie wann epa the. fights oe Gon in- 


4 z 
1 * 0 «> N fl pe o 1 * / 1 * Ps 2 1 
4 5 #-- % l 5 * 5 - 7 : 1 4 A ö 14 42.3 "Ft 7 
on 8 * „ * 


. N p 
* 


, g —— 4 . 4 f $-4 5 . 
| ) — Kr 23 ws | | J 2 
Cup. VI. — 4. WB. % 427 
— 2 = | 1 ; 
2 a q . ? » I . 4 . 5 ' 


) F 74 127 1 ov 
1 8 : * 
Py , ” a | 
3 { * - 
4 - * [4 | 2 
— - - 
8 . 19 * s ; 
1 4 ; 3 o 1 
k 2 % c s 8 * . 4 x | V4 * . 7 = 
s © "3 4 7 * Xx : „ : # $ ] 
_ d 1 * : % 3 K 1 7 + us g £ Fa 1 _ , 
. ; * 
" 8 x a TS. * 1 n 4 * 
. 2. # +} Ez . 8 F a 26+ #8 3 0 11 A 7. vi 
: | . 2 30 
i N 4 | * 1 8 1 * vn fi ; 4 4 1928 1 1 . 6 
} Þ 7 : 5 * CIC) if 1 * ; 4 1 1 *J Tots 1 1 77 4 * ; 


of K* fon, 12 the : Adninittion of Oath A A 


Z 0 2 1 * 9 5 „ * 
5 . £ x 1 * ? 1 „ 4 $ * 3 * * 4 % y \ 


* 


a 


Wage 4 ; oa on is Gund! Nain in any „ cſtricke, and 11 K is not known Upon a per- 
who was the murderer, and his heir demands a ſatisfaction for his png fla 


lain, 


blood from the inhabitants of the diſtrict, or from any number of fifty exculpa- 


oaths are 


them' not ſpecifically named, fifty of the inhabitants, ſelected by th \e * 
heir, muſt be put to their oaths, and depoſe to this effect. by of he . 
„ Gop I did not kill him, nor do I know his murderer.” GB Ry 
maintains that if there be any ſtain + upon the place, the heirs of the 
ſlain muſt make fifty depoſitions, to this effect, that 46 the people of | 
+ ſuch a diſtrict have ſlain ſuch an one, their relation, ,”—after 

which a decree i is granted againſt 1 the defendants, awarding, a fine to 

the plaintiffs, [the heirs of the lain, J. whether, they claim for wilful | 

murder, or for homicide by miſadventure.— (Alis holds that if the 

claim be for wilful murder, retaliation is to be decreed }.; and there 

is alſo one opinion recorded. from Shafet to the ſame effect.) By the 

is ſtain [iow upon the place,” as es above, i is to be e 


* : If; 5 - PS. 25 
8 n ST * * 4 . x 
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ow Mable. ſignifies, in is green | go. 8 . 
whatever. — Ih matters of law, revenue, it is uſed to expreſs a Ane of the malen 
claſs, ſucks as the ward vr quarter of a eit), a paritd de. n 1891 


+ The meaning of this will be explained a little further on. 


1 This cin only wean where the depoſitions of the heies point at fome particular — 
fon, (ſuch as one upon whoth any thing is found to induce ſuſpicion, ) for, it is ſcarcely poſ- 705 
ſidle that he ſhould argue for retaliation, either upon the whole diſtrict, or upon any india | 


vidual unſpecified. The nent of this paage + is ſomewhat obſcare both in tha 
4rabic and the FOI alen. rey 
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good bas to the expoſition of Malik and Shafes) any ſigns of 
murder being found upon a particular perſon, ſuch as a bloody ſcymiter, 
for inſtance,—or, apparent circumſtances teſtifying for the plaintiffs, 
ſuch as a notorious enmity having ſubſiſted between the inhabitants 


Box 1. 


for any individuals of them] and the deceaſed, — or, one juſt perſon 
(or a number of uncertain character) bearing teſtimony that ** the 
people of ſuch a place have flain this perſon.” Alf, therefore, 


31; 1 


there be neither any 1088880 of murder, nor any apparent circum- 


ſtances teſtifying to it, the opinion of M4/1& accords with that of our 
doftors,—with this difference only, that where the inhabitants of the 
place do not amount to fitty 1 in number, according to. Malik the oaths 


* are not 1 54 15 adminiſtered ſo as to o pub, them, NPY, to = f 


% + 5.4% re 


e they pc not he to A } co 2 14 to c our 


doctors, they are ſubject. One argument adduced by Shafri, 1 in ſup- 


port of his opinion, that if chere be any ſtain upon the place, the 


* oaths muſt firſt be adminiſtered to the heir of the flain,” is a tra- 


dition of the prophet for it is related, chat upon n the body of 2 


murdered Muſſulnian being found in the well of Kheebir x, and [the 
relations of the deceaſed] carrying the matter before the prophet, he 


directed that fifty of the people of the well ſhould be ſworn, and the 
plaintiffs" objecting to this becauſe of thoſe being infidels, he ſaid 


« Fifty of ye muſt fooear that thoſe people have murdered Bim, %—to 
which they replied, ** How ſhall we ſwear to that which 1s unknown 


« to us ?” —Another argument is, that an oath 1s required, firſt, 
from the n in whoſe, bohalf apparent circumſtances bear teſti- 
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* Kbecbir (ale pronounced Khdiabar) is a city of Arabia, fi tuated in the province of 
NA, about two hundred and fifty miles north-eaſt of Melina, inhabited (as- appears 
from the context) chiefly by Jews. It is probable that Kalecbal Kheebir Ne well of Khie- 
bir) is the proper name of ſome place in the aaa 
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mony, (whence it is that the oath is firſt tendered to the poſſeſſor i) 
and therefore, where apparent cireumſtances teſtify for the plaintiffs, 
they are firſt ſworn. © According to'Shafei, moreover, it is lawful to 
adminiſter an oath fo the plaintiff, as holds in cafes where the de- 


fendant refuſes to ſwear. As, however, the teſtimony of. apparent 
circumſtances merely is attended with ſome degree of doubt, and reta- 
liation is remitted” by the exiſtence of a doubt, but not property, a 

fine is therefore due from the defendants. The argument of our 
doctors is, that the prophet has ſaid, ** It is the part of the Plaintiff 
* tg produce evidence, and , the de fendant to ſwear.” It is, more- 
over, related by Ibn Mogſeyib, that a dead body having been found 
among the Je, the prophet began by fwearing them, and then de- 
creed them to pay the fine,. which affords an argument that the oath 
is incumbent on the perſon liable to the fine. With reſpect to the 


tradition quoted by Sh fei, concerning the people of the well of 


Kheebir, the ſaying of the prophet, in that inſtance, is explained in 


an znterrogatory ſenſe, as if he had ſaid to the plaintiffs Will A. 'y of $ 
„ you ſwear ??'— This tradition is alſo related with ſome variation; 3 


for ſeveral authorities ſtate it that the prophet firſt aſked the plaintiffs 
if they could produce evidence? - to which they replied, / 


„ there had been an 1 witneſſes the murder would not have happened; * 
when the prophet ſaid to them, Let the Jxws ſwear to this 


effect, — that they did not murder the man, nor do they know the mur 
© derer;”—and therefore the one account runs counter to the other. 
In reply, moreover, to what Mdl;# has advanced, it is obſerved that 


ſwearing is proof ſufficient to repel but not to efabl; ;/þ a claim, —inſo- 


much that a perſon does not, by mere ſwearing, obtain a title even 


to property, although that be (comparatively) inſignificant, aud con- 


ſequently cannot obtain a title to life [by retaliation] 4 fortiori. It is 
to be obſerved that the heirs have it in their option to appoint any 


* Alluding to diſputes concerning property. 


fifty 
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fifty ;adividuals , bocauſe the oath-required.is their right: andviitvia 


moſt likely that they will fix upon ſuch as are ſuſpected of the mut: 


der, or upom perſons of knon probity among the inhabitants, (thoſe 


and the fine | 


of blood is 
then impoſed 
on them, 


being, the , moſt cautious of ſwearing) falſcly,) by which means the 
murderer may be diſcovered; for the advantage propoſed in ſwearing 
is the diſcovery, occaſioned by a ręfuſal to ſwear; and: therefore the 
uprigbt among the inhabitants, admitting that they themſelves were 
not concerned in the murder, ſtill will not fail to diſcover the mur- 
derer if they know him, If, alſo, the heirs fix upon à % perſon 
among the inhabitants, or perſons who have ſuffered puniſhment for 
ſlander, to ſwear, it is approved, becauſe the depoſitions of ſuch are 
inadmiſſible only where they appear as witneſſes; but er Oy * 
brou aght forward meroly to ſwear, not as. eaſes TREE 
them: the people of the diſtrict firings as nee a 7 is 
paſſed awarding, them to pay the fine for the flain ; and an oath is ad- 
miniſtered to the heirs. Shafzi maintains that the fine is not impoſed 
in this inſtance ; becauſe of a determination of the prophet, who ex- 
empted certain. Jews from a fine upon their taking the oath; and alſo, 


becauſe the oath has been ordained by the Law for the purpoſe of ex- 


culpating the defendant, and not with a view to ſubject him to any 
puniſhment, The argument of our doctors is, that the prophet uſed 
to impoſe the fine as well as the oath, as appears from the traditions 
of Abdoola Ibn Saheel, with which Shafei was not acquainted, Omar 
alſo did the fame. Niſomit, moreoyer,, was not. inſtituted. for the 
purpoſe of eſtabliſhing a fine where the parties refuſe to ſwear; but 
for the purpoſe merely of diſcovering whether it be not a caſe of reta- 
lation, by compelling the murderer to an acknowledgment, from his 
fear of taking a falſe oath. © Upon the people of the diſtrict, therefore, 
taking the oath, retaliation being put out of the queſtion, the ſine is 


* Of the diſtrict, for the purpoſe of being ſworn. 
OO cConſequently 


Onan VI. = 1 N E 4 = 
conſoquetaly dge ſrom thei either 'broauſe” of Hiei having beet 
guilty of a neglect, (as in caſes of homicide by mifadventure,) —or, 
becauſe it is evident that they muſt have flain the perſon, his body 
dn nn _—_ ben nm t becauſe pan 6.44.5 fo e 


1 among the d of, 1 pls ſateen to ſwear, ay ofie re- 
fuſe to take the oaths, he is to be impriſoned until he take it“; be- 


cauſe the oath, in Kiſdmit, is effential and indiſpenſable, blood being 


a matter of weight, and not of flight conſideration. It is otherwiſe 


where a perſon refuſes to ſwear in a matter of property; for the oath, 


in matters of property, is a ſubſtitute in lieu of the article claimed b 


the plaintiff , and accordingly, the ſwearing i is remitted by the ſur- 


render of the article claimed; but in the cafe of Kiſtit the ſwearing 
is not remitted by a payment of the fine. 


lays his claim againſt the c of the inhabitants of the diſtrict, but 


It is to be obſerved that 
what is here advanced applies, not only to where the heir of the flain 


alſo, to where ie advances it againſt any number of them not ſpeci- 


fically named; for as thoſe cannot be diſtinguiſhed from the reſt, the 
caſe is therefore as if the claim comprehended the whole. A claim 


laid on the ground of wilful murder is alſo the fame as on homicide 


by miſadventure. With reſpect to a caſe of claim advanced againſt 


ſpecific nn it ſhall kann, d be — of in its 3 , 


Py 

Is the  inhibitants ef thi mee gitiet 30 not amount to "_ in 
number, the oath muſt be adminiſtered to them repeatedly, fo as to 
make up the complete number of fifty depoſitions ;—becauſe it is re- 
corded hed Omar eat 8 certain 1 occaſion) When be ordered a a Kij Va- 
8. Tals « until be eicher take i, or + arnold 1e guilty of the 8 


+ This is a law phraſe.— The meaning of it i is that, if the claimant cannot produce 
evidence, the oath of the defendant muſt be conſidered as all cd can be eee of him, 
and acquits him of "oy! demand, 


If the whole 
number of 
them be not 
fifty, the oath 
muſt be ad- 
miniſtered 


435 V FINES 


— mt, forty-nine men only, having, taken che, oath, he admini 


until chat 


number of to one of them a a ſecond time, ſo: as to complete the numben of fifiy, 
depoſition and then decreed the fine; wand alſo, becauſe, fifty depoſitions being 


be obtained, 


requiſite upon the authority of the tradition concerning the Prophet's 
determination in this point, the completion of the number, in the 
utmoſt poſſible degree, is therefore requiſite; - and it is, moreover, 
attended with this advantage, that it aſcertains the weight and im- 
portance of blood. It is to be obſerved, however, that if there be 
fifty inhabitants of. the place or diſtrict, the heir cannot inſiſt upon any 
of them being repeatedly ſworn; becauſe the repetition of 0 oath * 
admitted purely from deep which does not here exiſt, | 


1 


Tels 50 f... T8 oath [required in 1 1810 18 not dn, on an nner 
quired of an an idiot; for an oath is in the nature of a declaration, not of an act; 
and the declarations of ſuch are not regarded. In the ſame manner, 
it is not incumbent on a woman or a ſlave; becauſe thoſe cannot be 
conſidered as aiders mw confederates of the murderer; and of ſuch 


32 


infant or idiot. 


alone is it . 
nor, where a Ir a corpſe be found without marks of eee upon V the bath 
corple is 1s not required, nor is any fine impoſed on the diſtri; for it is here 


found with - 
out marks of evident that the perſon was not murdered ; becauſe this deſcription is 


a eren applicable only to one who dies in conſequence of ſome act of violence 
ſuſtained from another ; but the perſon in queſtion appears to have died 
naturally, and not in conſequence of any violence. Fine, moreover, 
is incurred by the overt act of the individual; and the oath is impoſed 
from a ſuſpicion of murder; and hence it is indiſpenſable that there be 
ſome marks upon the body ſufficient to evince a murder,—ſuch as 2 

wound, a bruiſe, or ſigns of ſtrangling, —or a hemorrhage from the 

eyes or ears, as that cannot be occaſioned but by ſome violence. It is 
otherwiſe where the hemorrhage proceeds from the mouth, the 


anus, or the yard; as this may appear without l. 2 af. uin 5 


Ir 
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CHAP, * I. 
y either the whole body of the flain be found, or the bes part 


of it,” or the upper half of it, with or without the head, the oath i is ad- = only a 
' par ot a 7 


miniſtered to the people of the diſtrict, and the fine is impoſed on them. 

If, on the contrary, the lower half only, of the body, be found, or 
any part of the trunk ſhort of the half, with or without the head, or 
the hand, foot, or head alone, nothing whatever is impoſed « on them. 


em. : 


433 


Rules 6 b 


is found. 


The reaſon of this is, that the law here treated of is Founded, on the ; 


word of. Gop, which expreſsly mentions the term Bopy.” Now 
the greater part [of the body] is made ſubject to the rule of the whole, 


out of reverence to vx; and accordingly, any principal portion of it 
is accounted the ſame as the whole in effect; but it is not ſo with any 


inconſiderable port! 
be virtually accounted ſuch ; whence, in ſuch a caſe, the oath. is not 


n, as that is neither the whole body, nor can it 


required. Beſides, if any inconſiderable portion of the body were ac- 


counted ſubject to the ſame rule with the whole, ſo as to require 
ſwearing and a fine, it might, in ſome inſtances, induce the conſe- 


quence of two ſwearings and two fines on account of one body, which 


would be unlawful. In ſhort, it-is a rule, where any part of a hu- 


man body is found, chat if the remainder, ſuppoſing it afterwards to | 


be diſcovered, be ſuch as would require ſwearing and a fine, thoſe are 
not required on account of ſuch. ad ; and vice verſa ; for the reaſons 
already amn 


Is a mac fe Sh he! found. in any Pines, amd there be no 
marks of violence upon it, the people « of the place are-not liable to any 
thing *; for as, if the body of an adult be found without marks of vio- 
lence nothing ; is required, ſo likewiſe in the caſe of the infant a far- 
tiort, If, on the contrary, there be marks of violence upon the in- 
fant's body, and it appear to have been completely formed, the oath 


is admini iſtered and the fine impoſed upon the people of the place; be- 
cauſe 1 it is moſt probate where the infant | is completely formed, that 


| 
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9 That i is, heyare not liable either to have the ANG ingoled or a foolevieds upon auen. | | 


The body of 


an infant be- 
ing found 
does not ſub- 
ject the di- 


ſtri to any 


thi 
| unleß there 


be marks of 
violence upon 


. it, 
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it was born alive. But if it be not completely formed, nothing what- 
ever is required, notwithſtanding it have marks of violence; becauſe 


it is moſt af _ ſuch an — n not haue been born nn 5 


n Sus 4771 r * 


1 perten be · Ir a "olfot be found flain, upon a Siding e Ah e RY 
ng ge OS driving, the oath is adminiſtered to the ive, and his Alla: 


ſlain upon an 


r e e, reſponſible for the fine; becauſe in this the people of the place 
 niſteredtothe have no concern; for as the body i is found in the Hands of the driver, 

Ie Mi the caſe is tkerefbrt the ſame as if it were found in his houſe.” The 

the _ ſame rule alſo holds where the perſon in queſtion ſits upon the animel 

[holding the body] and another deads it. If, alſo there be ther per- 

ſons engaged about the animal, one riding, another leading, and a third 

driving le, they are all ſworn, and the tre is 4mpoſed- on their Ailas; 

for as the body is found in their hands, the caſe is therefore the ſame 

as if it were found in their joint houſe, or tenement, in which in- 

ſtance they would be required to e d and their 1 wann e 
countable for the fine. | 


| | : | „ 5 e 1553 1 

8 Ir a perſon be found ſlain, upon an animal, moving along between 
1 N W 8 1 12 1 3 2 * | * * 1 ho * 1 2 

the oath is two villages, the oath is adminiſtered and the fine impoſed upon the 


derer 1 inhabitants of the neareſt of thoſe villages; becauſe it is reeefded that, 


levied upon in the time of the PROPHET, a perſon having been found ſlain between 
en two villages, the PROPHET directed the diſtances to be meaſured, and 
Place. impoſed the oath and fine upon the inhabitants of \therneareſt;/ and 
e alſo, on a particular occaſion, wrote to Omar to the ſame effect. 
It is to be obſerved, however, that if both the villages be ſo near the 
ſpot as to admit of a man's voice being heard from it, they are both 
equally liable to the oath and fine; becauſe, where ſuch is the caſe, 

it was in the power of the people of both to have come. to the de- 


| ceaſed's afſiſtanoe, ee —_ my to 2 MH; 
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A dead bedy 1 a perſon be PR” lain in any man's aeg eng, the oath 


Wes, £60 is impoſed on the maſter of the Noa; as it is in his . and 
; «7 the 
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the * 18 ame his hats, a8 n are his aiders 1 coad- the maſter is 


OY ſworn, and 
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two different deſcriptions, ſome of them being the proprietors, and place are 
others merely refidents upon rent or loan, the oath is adminiſtered to Tc.” pon 
the former, not to the latter, according to Haneefa and Mohammed, renters. 
Abo Yooſaf- ſays that it is adminiſtered to all indiſcriminately, as all 

are alike reſponſible; for do we not ſee that the prophet directed the 

oath to be adminiſtered to the Jeu, who were merely refidents at 

| Kheebir ?—To this, however, Haneefa and Mohammed reply that the 
preſervation of the peace, in any place, reſts more immediately upon 

the proprietors, vot upon thoſe Who are merely tenants, becauſe the 
reſidence of the former is, continual, and not liable to interru ption ; ; 

and hence they i in particular are reſponſible, as the neglect is attri- 

buted to them. With reſpect to the cus at Kheebir, they were, in 
reality, proprietors of the place, as the prophet reſtored them to their 


Po FI won and impoſed z a tribute upon their lands. 


17 45 be two Fan af reſidents i in a \ place, ſome being Rreeng refi- 


original proprietors, and others recent proprietors, and a perſon be 898 


found ſlain there, the oath is adminiſtered to the whole indiſcrimi- de yl ; 


nately, but the fine is impoſed ſolely on the original proprietors, al- original et 
though this ſhould be only a ſingle perſon. Abop Yooſaf lays that the. _ only 
fine, as well as the oath, is impoſed on the whole; for it is impoſed 
ſolely on account of a negle& in the preſervation of the peace ; and 

all are Wks to lame _ fp OI gs the e to e the 


5 en. 


* The ſtatement of this caſe, by which the Mila; are iT from * the oath, 
proceeds upon the ſuppoſition of their not being on the ſpot at the time j for if they be 
preſent the oath is alſo adminiſtered to them, —as will appear a little farther on. The 
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i arguments of Haneefa and Mohammed on this point are twofold. 


proprietors are merely new. comers, and the power of regulation and 


the people of Koga; for there the original. Ree . $08: wett 


Having entirely parted with it by ſale or otherwiſe, the oath and fine 
are impoſed on the puroliafors, or othier n eee dur e 
to all authorities. Ne be | 


WZ 


Caſes of a 
perfon bein 
found ſlain 4 


a houſe, 


of their being preſent; for if they be abſent, the oath is adminiſtered 


fifty depoſitions. "This is according to Haneefa and Mohammed — 


ris mo 
peace FREY vpon the property people . in the: place: with 
reſpect to which all the proprietors are on an equal footing. The 


FiRsT, the original proprietors are the more immediate guardians of 
the place, as is univerſally admitted. —SECONDLY, the _ pro- 
prietors are the old eſtabliſhed reſidents, whereas the more recent 


of preſerving the peace therefore particularly belong to the former. — 
(Some ſay that this doctrine of Hanegfa is founded on what he ſaw of 


2 xs 4 9 
2 4 I } — 2 * x d ? 
l 4 


Ir there be none of the original proprietors concerned in the place, 


of places, not the recent. proprietors.) 


— 


Ie a perſon be found ſlain in any man's houſe, the oath l is admi- 
niſtered, not only to the maſter of the houſe, but alſo to his Axilat. 
Thoſe, however, are included in tlie ſwearing on the condition only 


to the maſter fiſty times repeatedly, ſo as to complete the number of 


Aboo Yurſaf ſays that the Akilas are not required to ſwear. The ar- 
gument of Hanegfa and Mohammed is that, where the Akilas are upon 
the ſpot, the regulation of the place is as much an obligation upon 
them as upon the immediate proprietor; and conſequently they are 
aſſociated with him ! in taking the ws. 


Ir a perſon be found ſlain in a kouſs held a in- partnerſhip 
among three, one half of it (for inſtance) appertaining to. Zeya, a 


tenth of it to Amroo, and the remainder to. Bikker, yet the oatli is | 
| | 3 


Cnaz. VI. | 5 ＋ 1 * E "Sir 


adminiſtered ate: to the number of the ende nate according 
to the amount or value of their reſpective ſhares ;—becauſe the pots 
ſeſſor of the ſmalleſt ſhare is at liberty to obſtruct him who poſſeſſes a 
larger ſhare; and ſuch being the caſe, all are upon an equal footing 
with reſpe& to the regulation of the houſe and the preſervation of the 


peace within it, and are i goals 10 my alike involved 1 in the charge of 


remifſneſs. 4 3 Tar. 26 4-1 85 
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E a man 410 a | houſe, aud, befor 14 aeg ; paſſion 6 of 15 
a perſon be found flain. in it, the fine is impoſed on the Akilat of the 
ſeller, whether a reſerve of option have been ſtipulated to either party 
in the ſale or not; whereas, if the purchaſer firſt take poſſeſſion of 


the houſe, and the man be then found ain in it, the fine is impoſed 


on the purchaſer. The two diſciples: maintain that if there be no 
option in the ſale, the fine is impoſed on the purchaſer ; but i 
be a condition of option, it is impoſed on the Akłilas of that party to 
whom the houſe. in the end belongs ; for as the fine is impoſed ſolely 
on account of the neglect of circumſpection, it therefore falls only on 


him who poſſeſſedithe power to exert ſuch circumſpection; ard 38. 
this power belongs only to the proprietor, on him alone is the fine in». 


cumbent; — hence it is that, where a perſon is found ſlain in a depo- 
fited houſe, the fine falls upon the azwner, not on the #7 Mie, Where, 
moreover, there i is an option in Hale, the purchaſer, becomes the. pro» 
prictory, and the fine | 1s. e due . fy 


2. br but enge 


iir 


perty of the houſe is ultimately eſtabliſhed, upon him the fine falls. 
The N of Hape is, r the . #1 Frag FRAN: 


b 2 7 ? 


'® Whether he hav taken poſſſſon of th b n Nele c Nt 
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To underſtand the reaſoning upon this way he reader. muſt ** to conditions 7 1 
tion in sAL RE. (See Vol. I. e a 1 
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tion 


there 


A perſon be- 
ing fe found 
ſlain in a ſold” 
houſe, the ſine 
is impoſed on 
the Alila: of 
the eller. 


property 88 neceffary; ; in other SIDE in DS the R- as 
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tion i is 111 confequenceof actual poſſeffion. not of mere rig ght kept + y; 


for the perſon in immediate poſſeſſion is enabled to the 4 proper care, 
although he be not the proprietor, —whereas the proprietor, if he be 
not in poſſeſſion, has not this in his power. Now where a perſon 
ſells his houſe, ſo long as the purchaſet does not take poſſeſſion, the 
ſeller ſtill continues ſeized of it, "whether there be'4 condition of op- 
tion in the ſale, or not; and hence, in this caſe, the fine falls upon 
the Alas of the ſeller. If, on the contrary, the purchaſer have 


taken poſſeſſion *, and there be no reſerve of option to either party, 


the fine evidently falls upon him. If a right of option be alſo ſtipu- 


0 lated to the eller, the houſe is inſured in the hands of the purchaſer, 
to the amount of its value; (in other words, if it he deſtroyed in his 


If the real 
owner of the 
houſe be un- 
| known, it is 
impoſed on 
the Alilas of 


the poſeffor. 


w. he has taken 2 erneg * the e . 7 


hands, he is accountable to the ſeller for the value 3) in the ſame 
manner as holds in a caſe of uſurpation; Whence regard is paid to his 


poſſeſſion, and he is accordingly enabled to uſe eiroumſpection or 


if, on the other hand, à right of option be referved to the purchaſer, 
he is in that caſe excluſively entitled to act with reſpect to the houſe; 
(in other words, he may do as he pleaſes with it, but no other per- 
ſon;) — from all which it follows that the deere the een 


a 


Þ a man be Found lait in a Boule in the e Mon bf any ph 
the real proprietor being unkhown, the fine is not impoſed on the 


Atkilas of the poſſeſſot wht evidence be adduced t to prove his bein 8 the 


proprietor, in cafe his Akilas ſhould diſpute, and deny his being ſo, 
alleging that the houſe is merely a depoſit i in his hands ; becauſe the 
poſſeſſor's having a property in the houſe is an eſſential condition to his 
Akilat being liable to the fine; and although poſſeſſion be an argu- 


ment of property, yet ſtill it is poſſible that this perſon may not be 


the PINS. The bare LEAD of * peſſeſſon, en does 


* 
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not ſuffice to ſubjet to the ſine, in the Game. manner. a8 it gore nat 5 
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Tr a bee be found dein in a Hip or boat, the bath ald fie are A perſon be- 
impoſed 1 upon-the failors; * atmen, or other perſons who may be on dal in . 
board, or are employed in tracking 1 it up the fide of a river, whether _ 3 
they be the proprietors, or otherwiſe, becauſe the veſſel is in their and fine are 
hands ;—and the fame rule alſo obtains with reſpe& to.carts, or other inks 
carriages. © This perfectiy v with the doctrine of Aboo Yooſaf, — wi 
as he holds chat the oath äs impoſed on the'refidents, - whether ithey 
be proprietors or not. ed Mohammed, on the et 
hold that it is impoſecd on the Proprietors only, not on thoſe who are 
merely reftdents : but the difference they make bet ween a houſe or 
place and a veſſel or carriage is, that the latter are moveable; from 
place to place, and therefore, with reſpect to them, regard is paid to 
poſſeton, not to properuy, in the ame manner. as in the caſe of ani- 
mals;—whereas a houſe, or place, is not maveable, and there- 
fore, wit Ae ad þ PR 1s--pa) Purge Wy not to o ef. 
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ts a dau be and dai in in the Sölde e Fart a city, A 1 be- 


the oath and fine are impoſed \ on the inhabitants of that diviſion; Fs. ern 


becaufe the. care and regulation of tlie moſque " particular] 1 
upon them. If, on the contfary; 4 perſom be found Haim irt the wie 
Jama moſque, or in the highway, or on 4 bridge, the oath is not fs ubafe. 
adminiſtered to any one; Hut "the "fe" is paick from the * — 
treaſury; becauſe the Jama 1 50f qu : * the” highway, and bridges are 


. 


for the uſe of the community a t large, and as the” property of the 
public / treaſury. ally 'belopgs-) to them, the fine 3 is \therefs Fe ine 


froun 1. aba n S108 nn W 5% 2 4 Hooters e wh, 15 "Hot! Ale, 
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thoſe in whoſe © 
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Caſe of 2 4 * perſon n be Found" flat -im a J "Bo * 5 ; 2 


ſon hei 2 
Found lain : perth of any one, the oath and fine, ac rudi 2 top 
di <0 impoſed. on the inhabitants of ſach Bazar ;—w eres eto to 


market, 
Haneefa, they; are im ipoled | on the e 
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5 cular, 59 et it 18 > 8 in coden IN. Re fn k Aube 
from the public treaſury, as the Bazar in queſtion belongs t to the com- 
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or a priſon. Ur a TIP be PAT PEAS in 2 5 pri nÞ; BE. fans th kim) . 
„ ing to Hanegfa and Mohammed, 1s: ursel from the public treaſury. 
Aboo Yooſaf maintains that, cbe oath hats fine Ale en, on the pri- 
ſoners, becauſe they. are the inhabitan ts of the place. and nd. it is evident 
that they ſlew. the perſon. The arguments of Hanegſa and Neben 
are twofold.—Fins r, the people af the place in queſtion art in a ſtate 
of ſubjection, and therefore cannot be conſidered as the caadiutors of 
each other; whence they are not liable to any thing incurred under 
the idea of aid and afiftatice.—+SECONDL Ys. the priſou has been con- 
ſtructed with a view to the advantage of the Muaſſulman community: 
and conſequently, where this view is anſwered, the muleéts incurred 
in it muſt be diſburſed e 55 Rae 
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* This is a wal! e en 190 a 9 or tange of ſhops,. which are. "XS. 
bull by the proprietors of lands, and let to the merchants: it t is alſo a erm r to any 
Piece of land (ures out, pe ſet Lk for the Purpoſe c of a market. 8 


Fru, 


+ Arab. Sawk -al-Mamtnk; "Perf. Bandee Khana literally, 4 18 "houſe ( or place) of 
Raves.” The term has a "reference to local cuſtoms,” and fi gnifies (perhaps) a' ſquare, 
court, or diviſion of a city, ſet apart for the reception and accommodation of priſoners | 
taken in war. The tranſlator has not been able to nn w7 latisfactory _—_— 
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ſuch a diſtance, no neglect is imputable. This proceeds on a ſuppo- 
ſition of the deſart not being the property of any individual; for if it 


belong to any perſon in particular, the oath and fine are impoſed upon 


him and his tribe or family.—(If the deſart be ſituated between two 


inhabited places, the oath and fine are impoſed on the inhabitants of 
that W is neareſt to the fs for oy moos TOO 0 25 


15 
Is a os hs Sond dan on a ne river, duch as, the e or floating 
floating down with the ſtream, his blood is of no account, ſuch rivers, donn a mer, 
not being in the hands of, nor parti ularly belonging to, any perſon. 2 1 
If, on the contrary, a perſon be found ſlain. on the ſbore of a great 
river, and not carried down with the ſtream, the oath and fine are im- 
poſed upon any village, on that fide, within ſuch a diſtance as admits 
of a man's voice being heard. from the ſpot ;—and if there be two or 


more Vier; within bet e they are n 1 the 
near; 


" Ef. 


Ix a bertan be found Cain in a | Ball river, - har is; fach a as pk unleſs ſuch 
right of Shaffa extends over,) the oath and fine are impoſed u pon the Her be 5ri. 


poſſeſſion. (It is related, in ſome law books, that 3 oath f is W 
on the Fri, and the fine 75 cher Akilas . 
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in particular, ſtill the oath is not remitted with reſpect to the others, 2285 r 
on a favourable conſtruction of the Law ; whereas, if the plaint be laid inhabitant of 


he place, 
againſt any i individual not one of the people of the place, thoſe are not * 


ſwear, 
where any one of the people of a place 3 is accuſed in particular, all the 
reſt are in ſome degree implicated i in the accuſation, becauſe of 'their 
want of caution in not preventing the bloodſhed ; whereas, if a 
ſtranger be accuſed, they have no concern in it. Beſides, * Pop 
Vol. IV. Py 111 e 


446 
heard from it,) his blood 15 of no account; 5 becauſe; the place being at fund flain in 


wat "i 
people who claim a right in ſuch river, as it is accounted to be in their ac 
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required to ſwear. - The difference between theſe two caſes is that _—_ 
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of the * are liable to the fine, in conſequence of | the body being 


The oath and 


fine are im- 
poſed on the 
inhabitants of 
a diftrit in 
which a per- 
ſon is found 
ſlain after a 
riot, unleſs 


the heirs ac- 
_ cuſe ſome 


perſon or per- 
ſons in parti- 
cular, 


found among them, on this condition, that the heirs bring their ſuit 


againſt zhem ; but where they accuſe a ſtranger, this precludes any ac- 


cuſation againſt them, whence ſuch accuſation; is not afterwards at. 
tended to, nor ate they liable either to the oath or the: wer e 
of _ W . not | wy ting in this n | 


4 1e 4» = 
* % 


Is a body of vgs afſemble in a rag with arms, ah After un 
difperſe, and a perſon: be found flain in that place, the oath and fine 
are impoſed on the inhabitants of the diviſion, as the ſlain is found 
amongſt them, and the regulation and guard of the place refts upon 


them. If, however, the heirs of the deceaſed accuſe the body of peo- 


ple who had aſſembled, as above, or any one of them in particular, 


the oath and fine are not impoſed on the inhabitants; becauſe the ac- 


cuſation, being thus laid, exempts them from any concern in the 
matter, and confequently, from any obligation to take the oath, It is 
to be obſerved, however, that where the heirs lay their accuſation 


againſt the body aſſembled, or any individual of them, thoſe are not 


able to any thing until the heirs produce evidence in proof of their aſ- 


Caſe of a 


perſon being 


found ſlain in 


a camp. 


There i is no 
inqueſt upon 
a body found 
after a W— ; 


ſertion ; becaufe a matter of right « cannot be nga on the 22 
cham of the plaintiff, 


| I a opal be diſcovered ſlain in a camp, pitched. on a plain which 
does not, belong to any one in particular, and the body be found in a 
tent, the oath and fine are impoſed on the owners of the tent,—or, if 
not in a tent, they are impoſed on the owners of the tent neareſt to the 
ſpot, —If, on the contrary, the plain in which the camp is pitched | be 
the property of any N the oath and fine are Ne on him. 


I a body of Agila and of znfidels aſſemble with arms for the 
purpoſe, of fighting, and a perſon be afterwards, found ſlain among 
them, his blood is of no account, nor is. the oath or fine impoſed. on 

8 1 ZHI any, 


ca VI. FINES 


any, becauſe it is evident that the deceaſed was ſlain by an open enemy. 
If, on the contrary, they aſſernble with any other view, and not for 
the purpoſe of fighting, the ſame rules obtain as are ſet forth in the 
preceding example; that is, if the body be | found in a tent, the oath 


and fine are impoſed on the owners of the tent, or, if nat in a tent, 
e owners of the tent ntareſt to the ſpot, provid- 


they are impoſed on t 


ed the camp was · pitched on ground not belonging to any en 1— 
but if ee, the owner of the nk is eine 


Is a egg on ee be to who the i ſhould us 
that the decealed was murdered by /ach a perſon,” he muſt be 
ſworn to this effect, ““ A I did not kill the deceaſed, nor do 
<« Iknow his murderer, excepe ſuch an one; hecauſe it is to be appre- 
hended that by his allegation,  <* /uch an one committed the murder,” 
he may mean to ſcreen himſelf from proſecution; and therefore ſuck 
allegation is not to be credited; but he is ſworn, as aforeſaid; in 


Form of the 
oath, in ac- 
cuſing an in- 
dividual. : 


order to guard againſt the poſſibility of a mental reſervation in his 


oath. 
Ole Youts: Ar WT 15530 5 | i 
Ir two inhabitants of a place * bear evidence againſt a perſon not 
belonging to that place that he murdered the deceaſed,” ſtill their 


teſtimony is not credited, according to Hanrefa, The two diſciples 
maintain that it muſt be credited; for although they ſtand within the 


poſſibility of becoming litigants Reue in the matter , yet upon 


the heirs laying their accuſation in another quarter, they are no longer 


in this predieament. Their teſtimony is therefore credited; in the 
ſame manner as holds in the caſe bf an agent for litigation, diſmiſſed 
from his employment before he has proceeded in his fuit, —whoſe evi- 
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LIT a night 
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of the inha- 
bitants of the 
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2 rn The argument of Haneefa i is that the ihe the place 
in queſtion ſtand. as liti gants, they being accounted the murderers u, 
becauſe of their remiſſneſs in preſerving the peace; whence their teſti 

mony is not to be admitted although they ſhould be at the time freed 

from litigation ;—in the ſame manner as where an executor accepts of 

his appointment, and, after being diſcharged from his truſt, offers to 
give evidence,—in which caſe his teſtimony is not admitted. Our 


author remarks that the judgment on a great variety of caſes 1s de 
termined "ry what is here ſtated. 
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or another. | 1 the hides of by dan hs the ban alc any „ individual 
OE of & place, and two, inhabitants of the place offer. to bear teſtimony in 
ſupport of ſuch accuſation, it is not admitted; becauſe here they are 
| themſelves immediately under. proſecution, (as has been already ob- 

ſerved, ) and are deſirous to free themſelves from it, whence their 
evidence is liable to ſuſpicion. It is recorded from Abos 1 500% that in 
this. caſe thoſe two are to ſwear Þ to this effect, . by Gop I did not 
„ kill him,” without adding more; becauſe [in offering to bear teſ- 


timony as above, ] N have e declared that {hex know the 
murderer... 
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A perfon ay- Is a man be SORES among any Eng or in any nlp; and; it t be 
ing of a 


wound re- not known who ſtruck him, and he be carried to his own houſe; or 
ceived in an 


place; the to any ſituation. out of that place, and there die of his wound; in this 
people of that caſe, (provided he have continued bedridden until the time of his death,) 
— ia the oath and fine are impoſed on the: people of the faid place or: tribe, 
accordin; g to Haneefa.  Aboo. Yooſa J maintains, that neither the oath 
5 nor the fine are impoſed in this inſtance; becauſe the injury received 


in the 15 or among the bribe, was not murder, but ſomething leſs; 


Of the perſon found ſlain in their place. or diviſion, 


7 Upon being called on (in common n with the other people. of the place) to take the 
n * 
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and as the oath and ane are not Apes in any inſtance ſhort of mur- 
der, it follows that they are not required in this inſtance, any more 
than where the deceaſed had not continued bedridden from the time 
of receiving the wound. The argument of Haneefa is, that upon 
the wounded perſon dying of the” wound, it [the wound] becomes 
murder; —whenee it is that” retaliation is incurred where a perſon 
wilfully wounded dies of his wound, and the wounder is known. 
If, moreover, the wounded perſon remain continually bedridden until 
death, his deceaſe is attributed to the wound: but if he ſhould have 
been able te riſe from his bed, it is poflible that he may have died of 
ſomething elſe than the wound; and conſequently the oath a fine 
are not eee Deter of the doubt thus r N n 


Ir a man find a e wounded, but fill having : a little life i in Caſeofaper- 
him, and carry him on his back to his own houſe, and the wounded _—— | 


perſon die there after-a day or two, or whilſt he is carrying him fing! ” os 

thither, he is not reſponſible i in the opinion of Aboo Yooſaf'; although, finder. 15 
in analogy with the opinion of Haneefa, he would be reſponſible, as 

the deceaſed is thus found in his hands. The arguments on both ſides. 


have been already recited. 


1 x man be Gund lain in 1 own 1 houſe, the FR for him 3 is im- A perfn be wa 
poſed on his Akilas, in behalf of his heirs, according to Haneefa.— fl, 19 
Aboo Yooſaf, Mohammed, and Ziffer, maintain that nothing whatever own hou, . 

is due in this inſtance; for as the bouſe was in the poſſeſſion of the poſed on his. 
deceaſed at the time that he ſuſtained the injury which occaſioned his bb 
death, he is therefore conſidered a8 having ſlain himſelf, —Whence his 
blood is of no account. The argument of Haneefa i is, that Kiſamit 
is impoſe only on account of a perſon being found Hain, not on ac- 
count of a perſon being wounded ; (whence it is that if one of the 
Akilas ſhould die between the time of the perſon being wounded, and 
of his arc, his eſtate is not liable for any part of the fine; 3) and, 8 
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the time of the AP in queſtion being found flain, the . Which 


 Mokdtib be found lain in his own houſe, thé houſe ſtill remaining 


| * 


One of two 
reſidents in a 
houſe being 
found wen 
therein, the 
fine is im- 
poſed on the 
other. 


bare apprehenſion of ſuch a thing is therefore of no weight in this 


Caſe of a per- 
ſon bein 
found ſlain in 
a place be- 
longing to a 
Woman; 


incumbent on any to ſwear, excepting ſuch as are coadjutors ; and as 


r IN E S. — 


had belonged to him, is become the property of his heirs, and is (in 
fact) in their poſſeſſion; whence. his Alas are accountable for the 
fine, as aforeſaid. It is otherwiſe in the caſe of a Mołdtib; for if 1 


(virtually) in his poſſeſſion after his deceaſe, he is therefore ac- 
counted to have flain nan and en, his blood is * n 


Ir two men refide in one houſe, and one of them be found flain 
therein, Aboo Togfaf is of opinion that the fine for him is impoſed on 
the other. Mohammed, on the contrary maintains that the other is 
not ſubject to any thing; for it is as poſſible that the deceaſed flew 
himſelf as that he was flain by the other; and therefore the fine can - 
not be impoſed becauſe of the doubt. To this Aboo Yoofaf replies, that 
as it is not probable a man ſhould commit violence upon himſelf, t the 


inſtance, any more than where a 2 18 found flain 3 in ah as ed 
.or elſewhere. 

Ir a perſon be found lain in a village belonging to a woman, the 
oath, according to Hanegſa and Mohammed, is adminiſtered to the 


woman fifty times repeatedly, and the fine is impoſed upon her 
Afilas, (that is, her neareſt paternal relations.)— boo Tooſaf main- 


tains that the oath alſo is impoſed upon her Akilas; becauſe it is not 


a woman is not of that deſcription, the therefore ſtands in the fame 
_ predicament with an infant, and conſequently, like an infant, cannot 
be required to ſwear. The argument of Hanegfa and Mohammed is, 
that thè oath is impoſed with a view to repel the ſuſpicion of murder; 
and as ſuch ſuſpicion exiſts with reſpect to the woman in queſtion, it 


8 therefore incumbent - on her to ſwear. Our modern lawyers re- 
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Deguition of 


terms. 


i Akkil al Mawd#il, NY it reſtrains men from woe 
bloc Albi {among : a variety of other ſenſes) meaning refiramt. 
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The fne in- Tifk Ane for aughter, homicide by niſadventure, or by an in- 


curred by lermediate cauſa, and (in ſhort) for every ſpecies of bloodſhed by 
bloodſhed is which fine is incurred, is due from the Atlas of the Layer, as has 


© # 


* 4 o - . . : 5 7 5 
* 
N - 


LEVYING' iN ES. 


been wre. 0 
had two wives, one of whom flew the other; and the prophet ordered 


the Atilat of the woman who killed the other to pay'a fine to the 
heirs of the flain-3—and alſo, becauſe the life of man is ſacred; and 
: therefore not to be taken without penalty . A perſon, moreover, 
who ſlays another,by miſadventure is excuſable; (and fo likewiſe, a 
perſoih who | commits. manſlaughter, in- confideration' of the inftru- 


ment ;) and therefore is not liable to. puni/bment, but is rather entitled 


to an alleviation as, if the whole ſine were levied on him, it 


mighe prove utterly: ruinous, ( bich would amount to puniſhment) 
his Akilas are therefore affociated with him in the payment of it, in 


49 
uſe it is recorded that Mom! I DEAR due from the 


Ahilas of che 
ſlayer, 


order that puniſhment may be avoided, and the penalty alleviated to 


bim. The reaſon for involving. the Alias in particular is, that the 
layer is accounted to have committed: his offence by means of the 
ſtrength of his aiders and aſſociates; and, as thoſt are his Alila, they 
therefore, as it wete, are guilty of the offence in remitting their vigi- 


OO een and N e 1:virts Wai 2 11611 
3d l bg: aw . Yo Emig ils) une 3 5 

Tub Alla of a 125 00 alt thoſs' Who de ele wit 
provided he be an enrolled perſen; and the fine is paid deducted 
from the pay or ſubſiſtence they receive from the Indm in the courſe 
of three years. (By the enrallæu is to be underſtood the army, whoſe 


names are entered upon the: Niven, or public records.) Shafet ; 


maintains that the fine falls upon the relations of the ſlayer; for 
ſuch was the rule in the time of the prophet, whoſe inſtitutes cannot 
lawfully be broken. after having been once eſtabliſhed; and, if the fine 
were levied upon any others than the relations and tribe of the ſlayer, 
it would induce a deviation from the inſtitute: of Ama in this 
particular. 1 ee of ou CET radition of Qu 
i 25 — terebge mat abr got oY 

vor. ps M m m 
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E EAV Y IN 6 * Bog 
upon his forming a e ordained that haſs Ahab is; regiſ 


| ſhould be liable for the fines. of all who-wete:enrolled: with-elemn uu 


« of the prophet in this particular, 


and this in the preſence of the companions, none of whom oppoſed it; 


whence it may be inferred that they were unanimous in their opinion 
upon this ſubject. With reſpect, moreover, to what Shafei alleges, 


that, if the fine were levied upon any others than the relations and 
tribe of the layer, it would induce a deviation from the inſtitutes | 
it may be replied that arora 

not a deviation,” but rather a confirmation of an ordinance prev 

the time of the prophet; for at chat time the ſine was;levied ſa bh, 
aiders and aſſociates of the party; and in thoſe days aid and aſſociation 
originated from a variety of cauſes, ſuch as zelationſhip; clientage, and 
ſo forth; but in the time of Omar affociation became regarded accord- 
ing to regiſter; (in- other rds, thoſe who were eurolled together 


ſtood as the aſſiſtants of each other z). and hence it was that he ap- 
ih pointed. the fine to be paid by thena, nor did he reyerſe any ordi- 


nance. of the prophet i in ſo doing. The regulation of paying the fine 


within three years is for this reaſon, that ſuch was the ordinance of the 
prophet and (after him) of Omar; and alſo, becauſe the troops re- 


ceive their pay annually, whence if the hole fine Ve „Neri once 
| it e be giſtrefolul; aatbet beende © . 29,5 3 1 N 


or os. | 


if, at the end 
of three 
years, they 
get their, 
whole artear 


at once, 80 : 


audi it is exacted in three years ſolely becauſe the pay is di 
once a; years and where the pay for three years f ubſequent to the 


+ a 1 
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| we — = the Kizee 3 a fine, che dulkig abuse no bay 
to the enrolled for three years, and then give them three years pay at 
once, the whole fine is at once deducted, provided the pay be on ac- 
count o of the years ſubſequent to the KAxee 8 degree of fine; «becauſe 


that! is due. in virtue 'of his decree, (as ſhall be hereafter explained ;) 
ſburſed only 


Kdace s decree is iſſued at once, the Whole fine is at once exacted, inc 


the deſign was, that it ſhould be apportioned to the pay of three years 


reſpedtively , which wh is here accompliſhed: - 9 9 e 
uu am 1x 0 ſee 


* * Fry 


Nenn F FIUNES.! 


(after the Kizee.decrecing: the fine,) the Sultan pay the arrears of ß 
antecedent years, nothing is to EH eee e e as the fine „„ 
only irtue.of the, Kanaris deeree. Obi rok td. RSA nt bores 8 
* 0 18 irt WEN (4 SAGE 7 t Ga. «i 4.5 ous i we EY 4745 on ery 4 81 | 5 . 
WnännIE a co t is incurred *, ne third of its, g06 in the 8 
ft year, nde third ache fast year,/and the remaining third in the _ 
rien Where; ou tie other hand, a third only o 


* N 


. S ie tt n 


* "7 P ᷣͤ RD 2 . n r 
2 h 1 k — > ms Wh 1 0 5 * = s 5 8 * * 1 2 
rr e to eee F OS Ka” tes. oh n 
8 E . I n 8 r 3 1 b 
* 7 = = =_ - _ - _ = — - = = L ” = = - J 
bg r — ROE DIRE 


fahre fin is in of payment. 
it / is: dus within the _— W and any thing beyond 


— — * . - « - — — — — * — 
2 -- 2 2 q 2%. 4 * w N * 3 
5 — - E Fes X F «itz the RT NT = —_— Ck 
Wo G l 3 a - f "= _ > — 
2 1 * bu atk ; . ER. * — La foo & > © EA 3 5 — 5 > f 
5 * — . : F * TRE , 2 - + tp 3 — A e 
K - "bc 2 My . ” 
WETTED. _ 
5 . 7 8 9 


— : —ů— 9 


pa 
2 rn po EY 
8 
3 r 


F 3 
& 2 


7 { 4 | 
dd hs On. nebel Pits £33: 1-336 *Q et 818 lbs $4 nnd . 


| nns Tien l the : ibe ef family of the 8 
bayer, dt fom the” ent of this Mayer (is Where # father wilfully 15e al 


thi lowed for the 
werd bis ſorry is payable 2 property of the Akilar, or o of payment, 
the ſlayer ii in three” yme 


5. Shafer malttteinz hit 4 fihe due ichme- — — 

diately from the Heyer 8'jayable vpe the inf nt; for, as the _ — 

wet an aller iͤtton us the ii, it bannt thefe! Kindred, 
. THE arg ent of "Gur doctors! is that the 
üpenſatioh for life is "contrary tc analogy, 
ſince between life and property "there is l Proportion: 12 0 yet as 5 
LAW in fixing the delay, has declared Rel upon” this ub Vee” it can- 
depart 4 from; —and therefore the payn ent! is ee, and not 
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accidental 
hemicide, a 
jonate 
part of the 
fine is levied 
from the Akti- 
las of each. 


LEYYING ac 
is deferred, it follows that eac portion ĩs ſo-likewiſe. - It is to be 6b 
ſeryed that the three years are counted only from the time of the &i. 


zce's decree; for the ſine is impoſed as an equivalent, or (as it were) 
the value of the life which has been taken; and, as valze is rendered 


due only by a judicial decree, regard maſt therefore be paid to the date 
of ſuch decree; in the fame manner as, in the caſe of a child born to 


a Magroor, regard is paid to the value it bears at the time when the 


Kizee paſſes his decree concerning it t in other a if __— pur 


chaſe a female ſlave, and: 
claim the child, and anothe 


female ſlave, —the child 5 and the — pay as | Bb 


ol it to the rightful owner of the mother in which caſe regard is 
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The Alila- of 


. perſon not 

ered are 
his neareſt of 
kin, 


paid. to the value the child beats at the ti 
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Taz Alilas «a any ec not enrolled: or oils ares {Hs 1 
or family, deſcended from one father; ; becauſe thoſe are his Wien, 
and in impoſing the fine regard is paid to/aſi/fance-/and. aid. 
whole, fine is divided. among the Abilar of the offender, payable within 
three. years; and 1 is not to be leyied upon any i individual at a rate ex- 
ceeding 4 four. dirms at one time. Our author remarks that this. is men · 
tioned in the abridgment of Kadoaree 3 and that it affords an argument 
that if the whale fine, in the three years, be made to exceed! four 
dirms. to each individual, it is lawful, ſince if four dirms be levied per 
annum, the groſs amount in three years is twelve drmm. Mohammed, 
however, expreſsly mentions that no more muſt be levied upon each 


individual than three or four dirms for the three years; and that at 


or (failing of 
them) the 


the 9 li 


N vel. or en a third, each u 1 
eee en e e e 410k i 
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1 che buy! . not equal . to > th diſcharge 0 of the fine *, thoſe 
nſclqns gil Not 210 . on IG SAT at. dare 8 e a * 


* There being ſo few of den that the ine woul nd four aim: to each md. 
who 


Abbe dis Sense abe of affinity irraſt be joined bs! bew 


to the 


he chen Nan. nene The former ies. 5 
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acoordings to! their degree of relationſhip firſt the brothers chen —— 8 
their children; then their uncles; and then their children: With beseelt ef an7, * 


2 * "24 Wo 


reſpeẽt to the father, grandfather, ſons, and grandſons, ſotde ſuy _ 


they are included, whilſt others maintain that they are nor —_—— N 
ſame rule alſo obtains with reſpect to regifered'or enrolled pe ſons'>- in = 
other words, if the enralled Abjlas be too few, inſomuch that the | _— 
ſhare of each amounts to more than four drm, ſuch regiltered/tribe is _ 
aſſociated with: them as is neareſt to the regiſtered. ribe of the layer in ol 5 
point of aid, at the time of the accident taking place; and, if that N 3 "TY 
tribe ber alſo . inſufficient, the next- neareſt tribe; and ſo of the feſt. KW 
The judgment of which tribe is neareſt to the tribe of the layer is left „ 
eterminatio of the Kanes. This is according to our doctor. 
Shafei maintains that each individual is liable to half # d+enar, whether 


* 7 5 TY, * K 
„the ae piaie 88 . * M4945 #1% 1 # he ah toro by py FRF "&4 ö I 


; K 4 Y "if 51100 15 
- w $3384 
e W PT. Ts n Mod Uk AD te EC e 90. A 23 5 44 #1 7 of: a 3 AC a. Hoy „ige, 


„H the Aiilas: be ſuch neh 1 1. | 0 y 
ana fubſiſtence, within three Ny chews rl bt, in 
every year; for with reſpect to them ſubſiſtence ſtands in 8 
pay 4, both being diſburſed from the public t: 15 „. 
bann muſt be paid to the time and manner of the Mateser bein, 
pe oocur annuallu, the third of the fine muſt be talie upon 
its 5 after the Adxec s decree. of ſine; if bn f yearly, La ee „ 
fixth, muſk be taken ʒ or, if maurb in, it muſt be taken memnthly, Zt. 
ſuch 2 rgte as man amount to third pf the whole in ue oy, 
on the contrary, the. ſubſiſteace. bey , | all, the ede en 60 1 
fine muſt be taken from the pay, 5 , Pr, s from tha: . 
former 1 it can be more eaſily deducted than 8 the nd — 2 0 . 
1 ie mages. endet of. the two. Public maintenance, it. . 
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| LEVYING er. 
is to be obſerved, is of three ſorts or deſeriptions; ſubſiſtence ¶ NG], 
fe gratuity ¶ Kafdyat,] and pay ¶ Atta ;] by the firſt of hich is under 
ſtood the allowance appointed from the public treaſury for the ſupply 
of immediate neceffaries, by the ſecond, any extraordinar allowance 
granted on particular occaſions, —and by the Wes en penſion 


or 1e W N eee to e a es eee 


« 2 : 
er ee eo vibe, 


The . Tu . 7 in a paying ahi due, 18 YO aeg th his 
. po Atilas, and muſt pay his proportion in the ſame manner is any other 
pop pr en individual; for, as it was he who actually ſhed the ble od it w 
unreaſonable that he ſhould be exempted, and not che others. 
maintains that no part of the fine falls upon the Aer for a8 oils 
exempted from the '4vhole fine, (becauſe of his being excuſable, as 
before obſerved )} fo1 is he from every part of it. Our doctors, on the 
other hand, argue that the reaſon of the aubole fine not being iqhpoſed 
is, leſt it ſhould prove ruinous to the-ſlayer;ibut- the: ſame; te 
AT does not hold to the impoſition of a part. With reſpect, moreover, 
24 0h 5A to what Shafei urges, that the flayer is exempted from the fine, 
b becauſe of his being exen/able,”—it is not, admitted ; for; if ſuch 
verre the caſe, it would follow that his A#ilar, i who —— 
unconcerned 1 in the mae are Oe a cer r | 
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Women ast "Fon isnot mba on women' of infants, who receive ſubſiſtence 
infer ore, from the ſtate; becauſe ſuch was the rule obſerved by Omar; and 
ro alſo, becauſe ſine is impoſed only on coadjutors®, in conſiquence'f 
| their neglect of precaution; and women and children are not coadju- 

or —— tors, —whence it is that they are exempted from capitation tax. In 
W N with this ro ub he _— be a ner or an n, 


e Ab. Arab. Nett e AM who ate in aft either in ff or role ith 
8 859 d the ae make war, Kc. It is a technical term, for which we 
3 in Sor langusge Perfectly analogous,—In the inſtitutes Vol, II. I it i 


e eee een ee arr, ae alete be call forth tlic 
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Mn en the | upon chem. It is otherwiſe with re- 
ſpect to u may; for avis a Part of the fine i: is levied in confi dera- . 
tion E tis being one of tlie Atlas ; becauſe a man comes under the 
deſcription of a coadjutor, whereas women or infants do not. This 

(it may be obſerved) is at variance with the rule before laid down (tin 
treating of Kyſ/amt, or the adminiſtering of oaths in caſes of 1 ve 
bloodſhed,) where a dead body is found in the houſe of à Woman; for 

in that inſtance our modern doctors have included the woman we BI Y 
with cher lila in the payment of the fine. That, However, wo 3 


is a particular) erception from the; general rule, as us been altea „ 
remarked, 151. & 9 1240; 2413 HOU © eat iin N 885 Dawes ahn ary 55 
5 met £11929 211 > 210 le b an 115 1114 bt M5 9 Tk r 1 


Tus Aalen of a eee not liable 15 FO as flu The inhabi- 


for the inhabitant" of another city, where the citizens of each are fe. 2 
giſtered ſeparately; for fine is impoſed in conſideration of aid either F eee 


ne for a per- 
ce oh ſonof another 


cnrollment-or by-vicinity; and neither of thoſe exiſt in this inf mol exothes 
not the;/ormer; becauſe the cities are ſeparately regiſtered; tior the — 
latter, becauſe the fellow citizens of the flayer ſtand in a' ne r 

ow ROI Wenne other city. 
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Aba . inbabitante of acity are liable to the da for an inhabitant The inhabi- 
of the; ſuburbe on einity; becauſe thoſe are dependants oi on them, 4 


to them for defence, and for aid in alt their unde: the dine of a 


refideritinthe- 
eants of a city muff contribute to ply "Jo 


e of ar mieten of the fuburbs, in confideraticn' bf being ies 
nne bot at Fu. Nett werke s e Wees, 
16 10 8 yall wr al ant N oy] 14 TEES” 


I a qt be cofdent.; in one city, but enrolled; in. another, | 


Akilas are'thoſe With whom h e is en rolled, "26d d they mün Paz 


ines,” not his townſinen, the former heit W 2 


latter, In ſhort, aid by ae; is of > forcible nature, whereas aid rather 7 thanto- 
by ren family, relationſhip, patronage, or manumiſſion, is of _ 


A weak 


aid by no Foal regard is had t to = by Family and relation 
is a ground upon which are built a variety of ate 55 
a a ray nnn = 48 304 5 "Fi 4252" b&4 55 . ep On Hop 
The abet, I e inhabitant af . city ommit a Gneable of : 
F . — IO, pa enam in the t en | 
2 the deſart be x near ed 

9 — his ſine muſt be paid by the ent 
deſart; have alleged that the enrolled citizens are to | 
there ſhould exiſt no relationſhip whatever between 
the enrolled give aid to all theiighehitaase of. af 


5 5 «+ the plain be more — related o him thonehal of the, ity" — 
„ der lum this ir i te be infer d, that ee e are. 
b related, ta him, but in a more diſtant degree. The fine; moxcover, 

in this inſtance, is impoſed in virtue of rolatjontbins bas, a6 the * 
bitants of the city are more immediately connected with the offender 
by vicinity of reſidence, and therefore better qualified, to afford bim 
aid, the fine is levied on them ;—in the ſame manner as where an in- 
1 two. guardians, one connected with him in 4 nearer.and. the 
mo ant degree; in which caſe the right of opn ractin 

ant in n marriage appertains to the. neareſt of the twozrmbut, if he 


© <4 


1 8 infant 
ee 1941 9 A abſent, the right then devolves to the other wha is Preſents as 


Wes + 4 


5 beſt qualified ;- Wand ſo here likew iſe, Goes 
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fame manner al, and far cho fave, reaſon, q 
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* meren bra fe, (ans 


rules as Ms/- 
fulmans in this 


punifhmen for: theft or ſander, retaliation; and: ive" —_ 

meer, thorearer, ao the: Ones of tach other: and conſequently Rs 
Rulas tothe fuk incurred by hn. I, s 
the cantrarys he have ho knbwn lila the ſine is payn 
property, Within thres ad pee 59% the Kanes » decree, 8 
fine is due from the flayer-in the frd eee eee | 


exiſt; it muſt remain due from the offender himſelf -in the fine 
manner as where one of two Muſſulman traderb Mays anather in a fo- 
egy 8 ; in which caſe the fine falls — the Amp as the e 


275 or Tg nr cots on $i 1575 A tes 1 eg j Onan — 9 8 
* . t 
A infidel i | de liable or ehe fink incurred by a Muſfelman,'r Ca Muſulmans 
ee ee) hn ene e I 
infidels are not conſidered as the coadjutors of each eher, !Infidels, way he 
therefore, pay the fines incurred by infidels,—and this, notwithltand- r. 
ing any difference of ſect . Lawyers, however, remark thatwheregny — 
very eſſential difference ſublifts between ſects, (Fuck as berge ij 4 
and nen. bey are not liable nh the fines] ncurred'by''each' : 
other. iti DE G2 moon don onen 
n e 6 45 34s e einne ie 457% e . 
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Il dee 
3 


cree, the of- 
fender's Akr- 


ed, the de- 


cree muſt i{- 


ſue againſt 


his e 
ö as 0 ' Koofaiviere the offender's Alas, it is 


the offener in the rolls of ; Baſ#e had taken place ſubſeq 


LEVYIN'G 


Jr arrinhabitant of Kogſa, having his pay appointed to bird! in Kola 
Kill a perſon; and he be after that regiſtered and have his pay.appoinited | 
to him at \Baſ#a, and the matter be referred to the Raue he muſt im- 


las be chang- poſe the fine upon the Abilas who are of Baſra.—Zi Her maintains that 


he muſt impoſe it upon the Aki/as who art of Koofa ; (and. ſach alſo 
is the opinion of Abaq'Teoſaf 3) bedauſe as the offence, which 4 the 


occaſion of the ſine, was committed at a time — the people of 


not from the people of Baſpa 4 in the Deren as, «i the wid 4 D 


Ws Kizee' $;decree-- The argument of our doctors 1s that the fine * cue 


only in conſequence of. the Kd s degree, and accardingly falls upon 
æhoſe Whoare the Alilas at the time of paſſin g the decree. It is other wiſe 
here the offender becomes regiſteredin Baſraafter paſſing the decree; 


ir then the fine falls upon: thoſe who were. the Akilas at the/time-of 


» 2 4 . #67 
nue 
- | $4 io; 
* F 
neden. 


» tf 


1 ſſuing it, namely, the people of Kogfa: becauſe, as it Was | 7. the de- 
cree rendered obligatory upon them, it cannot afterwards deyolye upon 
ot erb, ſinee a fine, cannot devolve after being once eſtabliſhed. ih 
|  offender's s. proportion, however, is taken from bis pay at Bed for 3 f 
his ſhare is dedufcd;; from. his key, which, he then, ee 
Baſra. 
0 Onion. AH alter ahi decree; a Ades were to dle 
plaet in the number of the Atilas thoſe would be affociated with 


wy them Who are neareſt in point of connexion, notwithſtanding this be 
e la devolution of the fine," from the Akilas, as they ſtood at the time of 


the decree, upon others. Now, if the alk be; as. here al 

Can ſuch a devolution take place? t is ado. 
RETLVY.— The aſſociating of others, as here mentioned, is a con- 

Fan of the decree, not an annulment of it; for in conſequenge of 


uch aſſociation the number of, thoſe, who are to pay the fine impoſed 
by the deeree is increaſed; It is otherwiſe in the caſe. in queſtion 
for there the devolution would amount to an acent M the 


4 r. RY; Vp r vt If 1 
11h DK C511] ONW D019 | 
decree. DE er ng 


wh, _ Rn. — According 


BON II. E INES.“ 


K rdingly, if the reſidence of che layer be at 2/404: AN ate, 
no pay appointed to him, atid he talk up hät refidehèe at B befofe 


be:abſerved | 
the Nes deres of fine has ed, ches Nes muſt in thar Cft de- gest. 


as! 
eres it to be paid by the people of Boſra ;-—whereas, if he had ta keit up e 5 

is refidence in bat place ſubſequent to the deres havitig Hed, the 2 

decree would not revert:! In the ſume aufer 36;- if att ittiabikättt rr 
he deſert commit hotmieide, and the IDVereigu afterwards dppoinithittr 
pay in any pattieular regiſtet previsus to the RAe decree of fine) Vthe 
Kizee muſt deeree ehe fine upoh thoſe withwwhom!he-ig regifergdp.- 
whereas, if the regiſtry took! place ſubſequent to a:decree paſſod by the. 
Kizte againſt tis Atilar ef the deſert, the deeree could tive revert. 
This is tray to iy here one of the inhabitants of the de fert te WE 
no pay las been appovittted, Comimits horhoide by mifadventüre Pani | 
the Kdzze ifſues a decree of fine, td be — their prefix 
three years; and uftetwards the foverdign taken them into hiskrithy 
and appoints Fheih pay for in this caſe thy: ate to acc pft for Nie fle 
out of their pay, notwithſtanding s the eres" Mach rdaihed Edt ef 
© thei 957 A ate le Akeree is hot, ih fick, affflüled, 
ſince their pay is alfo their property, aß the gare e 

more ealily effected than from their a ee i, Y . 

„ of f aonudimib s eb 5d 151 . #0172310 | 5 
Tun Ailasof an emancipated ſlave Gre the family and kindred pf be N 
his emancipator, they being conſidered as his atdert and affiftants, jo man, or cli- 
and in the ſatne matmer, the Hłilar of à client under a dent ract of nnen 


emancipa- 
Mawdalar'* are his een fi and the ug dre af bin rst rastet 9 A 
are his aſſiſtants. bY. $01 {10037 2263 8 59; 10 A7 noiiulo 49b © Aovt nE 
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Ses 5 ii 8255 48 Abe BY . er a cl a 
froſelyte, adopted by.the eo awoke owes his GOnverſion'ts the hit; 
thus prayides; bim Ltilas, a 3s he lands uncunnected witlt de dffrclmgn emal vr. 4 
viſe than by the; coritraC Morn. Mu „ not o dil 91902 100 
| 15 e b 


+ The perfon ho b bas adopted him. n 
105 1 bes Nanz | 5 | ANY 
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460 enn B) or EI 
The Ae Av fine ſhort of the twenticth'part of the ii ot tonipiere'finne; 


are not 4 


7 the is not due from the Htilasʒ but a twentieth, or any proportion'above 


= wen, that, falls upon them for In Abbas has recorded a ſaying of the 


, prophet, ** RE IL As are not to pay a fine for wilful eren ter 
hing incurred by the offence of a flave, or in confequinct of u dumb 
& ſition, or by the acknowledgment of the offender, or (in 83 any 
«© thing: eſs than the mitt for a cut U and the mul&-for à cut is 4 
twentieth of the dkyit, or complete ſine. Beſides, the fine is ith 
poſed upon the Akiles,'fot this reaſon among others] left the payment 
of it might prove ruinous to the offender himſelf; Which, however, 
is not to be apprehended from any thing ſhort of a"ewinitieth of the 
whole, as that is, comparatively; but a ſmall matter, and therefore 
not likely to grove eſſentially injurious to him. (The limitation, in 
this particular,” to a twentiethi, is upon the authority of the Ken kx.) 
Wust is here mentioned applies ſolely to the fine for offences mort of 
unleſs it be Life; for where 1 is concerned, the Atlas muſt pay the fine; not- 
ian af gen. withſtanding it fall ſhort ef a twenitieth of the complete fine 5—as 
it, where, for inſtance, a perſon kills a ſlave, whoſe value is Jeſs than 
a twentieth of the complete fine; in which caſe the x ah 8 Akilas 

are liable for the awed that being the fine for a FL” 


when it Ng 41, 1 any N not affecting life, a fine be incurred mort of a 


ſolely on 


hy fender 'twentieth, it is due from the propetty of the offender, upon a favour- 
able conſtruction. Analogy would ſuggeſt that it is the ſame thing, 

in this particular, whether the fine be. mort or leſs; in other words, if 

it be /eſs than the twentieth, ſtill it falls upon the Atilat in the Lame 

manner as if it were more ; (and ſuch is the opinion of Shafei;) or elle 

nothing whatever falls upon them, whether it be more or 44%. The 

reaſon, however, for a more favourable conſtruction Ts, that the pro- 

phet decreed that the fine for an embryo in the womb ſhould be paid 

by the Atlas; and the fine for an embryo'is a twentieth of the fine for 

iQ. mo 1 was carer ich mentioned. en thing, therefore, tort 
of 


& * 141 
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FINES 
of the mulct for à eut ſtands upon the ſame 


property, as being an equitable adjudgment, rendered obligatory by . 


an atbitration, in the ſame tnanner as a compenſation for property is 


the M ron av e IEG . at | PAINT TTY Oh A wed 
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Ait as af not liable for pub Sue h byitti ones of * 


NE or in conſequene of a compoſition, or by the atknowledgmetit 
of the offender; becauſe of the tradition of In Abbas above quoted; 


and alſo, becauſe a ſlave does not come within the deſcription of a 


coadjutor, nor does he receive am from any one; and acknowledg- 


rendered obligatory by egen and gen u. ger i is dane 1 


Caſes in 
which the 
Ahilas are not 


liable to fine, 


ment or compoſition: cannot be admitted in proof againſt the Akilat, 


the acknowledger' or compounder not being poſſeſſed of any authority 


over them. Alilau, therefore, are not liable for any thing incurred 


by the acknowledger; —unleſs, however, they verify his acknow- 
ledgment; in which caſe they are liable for the fine, as they here 


admit the plea uf the n rl at RON: and. ſuch «admiſſion "op * 5 
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Is a 5 W an ann ef - henicide by 1 


ture, and the avengers of the offence neglect applying to the Kizec 


until after two years, the Kdaee muſt then award the fine to he paid 
in three years from the date of his decree; for as a delay of payment 


for three years from the date of the decree is admitted in a caſe of ho- 


micide cſtabliſhed upon proof, it 0 e allowed i in a 75 of 
N a e 75 
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bs Ihe 3 450 the avenger 5 e OY 4 10550 | 


that ©. ſuch a Kae, of ſuch a place, has has decreed, upon the teſtimo- 


* ny of witneſſes, a fine againſt the Akilas of him I the layer] reſi- 


ding in Noa, Handl the Alilar deny this, they are not liable for 


af ching; becaufe gach party affirming the other's aflertion is no proof 


has them. Neither 1 is the menden himſelf liable for any * 


of 1 9 for 
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1 L EVVIN G > 1 
; for” i aßpeals that the fine wis decreed againſt tlie ii bey o Uthe 
n 5 a mutuał confirmation betten the murderer and the àven- 
gers of blood, which. confirmation is à proof againſt the Atilai Bite 
not againſt the murderer. himſelf. Nothing, therefore, falls upon 
him duell however, he be enrolled and have pay appointed tb him 
in the ſame regiſter with the Alilas; in Which! caſe helis th Pay his 
proper ſhare of the Ahe; becauſe with reſpect to h ſhare of it he has 
made an acknowledgment agaitift himſelf; td hisaeknowledgment, 
ſo far as it merely affects himſelf, muſt be admitted i proof againſt 
him; but with reſpeck to the ſhares of the. Attila he has made un 
acknowledgment affecting others; and an acknow ledgmeut Ne 
Raf ocker cannot be admitted. "aſl 1 £13 1613 C14 2945 £19414 1 A wy 
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Jn cafe of the M (U fn accidentally kill a ſlave, the fine,” maely gn 


mira | the {lave, is due from the Alllat of the flyer; beciufe it is à Ccfdde. 
e ration for the perſon, \ as Was before mentioned. Actorditig tba L 


a; of the opinion of Shafei, it is due from che property of che ſlayer, 28[Vitip, 


murderer; 


nd. 


in fact, a conideratiol for property; hence (as he riainrains,) the 
EL, layer is reſponſil ble for the ſlave” 8 value to WMatexer amount. ma The 
former: N 1888 is 5 Art wig ö 75 legs WS Ls 1 bs 12556 Aub vs 010 28 
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| 75 fri þ | ct 952 2 | 
but they are WE a, FOR commit an n offene i uf on any bu 105 l mber + a is 


not reſpon- 5 N 'S ry 
ſible for any tie atonement, for ſuch! offence! does not. far U pon "my lat; 
thing incur- en n To 7 


. (according to to our dockers) the members of a erer ſpecie 9 of pro- 
nga ul = 15 therefore due from the property of the oifejidfer,” without 
$4] 1973 841 JT) 8 11 91 
of a ſlave, affe. ing e a recably to the a ar ruments. Lie cady thiup 
* 4. iin Sk. 57 . NY 262 38 ft 
carding 0 to an Op1nIon. 0 gel, on i} e contrar if 18 
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e fro ie Atilaf, in the faut many eras wi erea ; Cirmilar wife ACE 18 
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K 8e 8 a eeman. "The former opinion. 1s) ws 
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If ere be On doctors teach that, in a caſe where the flayer is deſtitut 


2 2h the . Akilas, the fine 1s due from the public. treaſury, the whole Muſſulmas 
out of the community being held to be the auders: of a perſon fo ſituated. 1 As, 
wer. JOE moreover, 
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waere, rug pron mer cr bi propre ould g. v 


welt 8 


inheritance, to the poblic treaſury, it follows that any thing i he 
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Tur child of 2 woman Alle by La „Eee bas, for Caſe of fine 
his bales; Hala bleeds) b def ro nz, hed from 2 child bor 


his mpther, natiframihis' fa tber v. If, however; bis maternal Atlas rg en 
having paid; the fine, Bis father; ſhould: afterwards 8 claim or acknow- ed by afe- 
ledge him, his matermal Atlas are entitled to take, from his paternal *"*"" 
Alilas in; three ycats from the time of the Küste paſſing a decree of 
reimburſement in their favour, whatever they tray have ſo paid ; be⸗ 

cauſe it then appears that the fine was due from the paternal Abilas, 

not from the maternal ; for the father, by claiming him, falſifies him- 

ſelf, (in other words, acknowledges that he had aſſeverated falſely ;) ) 
whence it is evident that the child deſcent ſtood eſtabliſhedin the fa- / s bh . 
ther from the heginging : his aſſeveration bein 8 rendered” null by his 
ſubſequent. falfication,355+and ufon its thus appearing that the tate. 
ara fa ciara ELIE, was in fact due from the paternal, che for- e ee 
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in W of the Kidzee's' ne the e manner r alſo, if a Mo. 
tins oe Ik leaving property ſufficient to diſcharge his ranſom, and a 
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freeman, (by being born of his wife Who Was s free,) and the -noqt»1 ton 


THO HOT yas 1 101 old 
ſon e eee the ranſom until at length he happens 955 . 7 55 


Ei rſon by miſa adventure, and his maternal kindred. pay tlie fine e, nl 1 
et diſcharge, the ranſom, they [che maternal kindred] fre in ee ee 
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that caſe. entitled to recover from the father's tribe what ver tl 5 Gn ma 
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have fo. paid ;—becauſe, upon the ſon diſcharging the eue e 
comes connected with his father” s family from the laſt inſt © of of his 
[the father's] life, wherefore it:appears that. the maternal bind bee 
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manner, but per force, in purſuance of a judicial decree. In the ſame 
manner, alſo, if a man iaſtigate a boy to ſlay any perſon, and he ſlay 
the perſon accordingly, and his Abilas pay the fine, they are after 
wards entitled to recover the ſame from the Akilas of the inſtigator, 
upon the inſtigation being eſtabliſhed by, proof; or, if the inftigatipn be 
eſtabliſhed, not by progf, but by the agknowledgment , of the inſtiga- 
tor, they recover it from his property. It is to be obſerved, however, 
that the boy's Akilas, in this inſtance, take their. reimburſement 
from the inſtigztor, or ; bis Atlas, iu three years from the time of the 
Kizee's paſſing a decree in their favour, this indulgence: in point of 


time being illowed, in the ment; of f in Auf hat « A may 
be mode. 
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Fourprimary ( Tus a of 2 Hediva Myr that hk A great vacktty 

which ve Of caſes and examples, ſtated by Mohainmed, the primary of which are 

rules for de four,——1I,, Where the ſtate of the ſlayer is changed, and'his Milla tranſ- 

r mining 

concerning ferred, to others by ſome ſupi rvenient occurrence, (ſuch as many» 

din af ue miſſion z) in which caſe his offence: is not transferred from his former 

upon Atilas. Akilar, Whether the Kaese iſſue a deore, or not. For inſtance 

| the male flave of fome perſon marries the female flave of ſome other 
perſon; and her maſter emancipates her; and within ſix montlis there- 

after ſhe brings forth a child; and 'this:child committing manſlaughter, 

the fine falls upon the-4&;/asof the mother; and the maleflave's maſter | 
afterwards emancipates him, in conſequence of which the Milla of the 

child appertains to him: in which caſe the fine incurred by the child's 

offence ſtill reſts upon the mother's Atlas, and does not devolve upon 

the father's Akilas, whether the Kizce have iſſued his decree of fine 

for the offence or not.— II. Where ſome unlooked for circumſtance 

2 (ſuch as a claim laid to a child born of à woman diuoreed by 

Laan;) in which caſe the matter is transferred from the Alilus on 

dhe one ſide to the Alilas on the other; as has been explained in the 

example before ſtated. (The caſe of the Mokitib, there mentioned, 

alſo W on this round: ; becauſe upon the 2 of the ranſom 

he 
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e prietor of this article an the morrorv, ) is unlayeful, ſuppo 
even, that the donor's property in the article ſtill, continues to exiſt at 
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that time, it follows that the ſuſpenſion of the deed to a period when 
the property is ; null and void, (as at the deceaſe of the party,) is un- 
lawful, 4 Fortiori. The reaſons, however, for a tore favoutable 
conſtruction, i in this particular, are twofold.—Frks r, there is an in- 
diſpenſible neceſſity that men ſhould have. the power of making be- 


queſts; 3 for MAN, from the deluſion of . his hopes, is improvident, 
and deficient in practice; but when ſickneſs invades him he becomes 


| alarmed, and afraid of death. At that period, therefore, he ſtands 


>. + * £5 


in need of compenſating for his deficiencies by means of his pr operty ; 5 


—and this in ſuch a manner, that if he ſhould die of that illneſs, his 


objects (namely, compenſation for his deficiencies, and merit in fu⸗ 


8 &. ,# — 


ture ſtate) may be obtained, —or, on the other hand, if he ſhoul re- 


cover, that he may apply the ſaid property to his wants ;—and as theſe 
objects are attainable by giving a legal validity to wills, they are there- 


fore ordained to be lawful * Sten, v wills are declared to be 


$0 the extent 
of a third of 
the teftator's 


Property; 


| but not to any 


LE * 


lawful in the KokAN and the "traditions ; ; and all our doctors, more- 
over, have concurred i in-this opinion. 


Ix a perſon a a 1 favour, of A ht to the amount of 
a third of his 4 2 it is valid, although the heirs of the teſtator | 
ſhould. not. be ö + conſenting, thereto; 'L for, it is ſo. recorded in the [as 


ditions. ; „ 
of IVY > 5 * rf 6. A 7 10 Z | 
WY rauer to * amount exceoing the third of the teſtator 8 
ern f 8881 "el | A "SIS 7 101 ar 


4 „ thi i e ok which the tr 

text, in order to avoid an interruption of the ſubjeQ,—Yiz. 
(e Onjecrion.—lf the right of property in the propriezor come e to t ; 

© how can his ac of endowment be then valid? © / n Of DITION 
\ «ReeLy.—His right of property is Accodtiedd to ensure at that time from a vere 

« nah tai 2 1 AER: 

« { he geby, of the dead,” 
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quoted, as delivered by Abee Velaſi. lu the year of the conqueſt 

„of Mecca, being taken ſo extremely ill that my life was deſpaired 

of, the prophet of Gon came to pay me a viſit of conſolation. 1 

told him, that, by the bleſſing of Gop, having a great eſtate, but 

no heirs, except one daughter, I wiſhed to know * if I might dſpoſe. 
it ALL WILL. He replied, No!“ and when I ſeverally in- 

66 tertogated him I migbt leave TWO THIRDS, or ONE HAUT; 


property is not valid. In proof of this the Sheehan tradition! is wks. 


. 


«© he alſo replied in the negative; but when I aſked I might leave 


„A THIRD, he anſwered, I, you may leave A THIRD of your pro- | 
o Pert by will: but a third part, to be diſpoſed of by will, js a great 
portion; and it is better you ſbould leave your heirs dieb, than in a 

« fate of poverty, which might oblige them to beg of others.” Beſides, 
the right of the, teſtator's heirs is connected with his property; for 
when he is in his laſt illneſs he has no further uſe for i it; and as this is 

the cauſe of the title to it becoming null and void in him, and veſting 

in the heirs, their right therefore, at that period, becomes connected 
with it accordingly. This right, however, is not recognized by the 
LAW,. with reſpect to a ſtranger, to the extent of one third of the 
eſtate, in order that the teſtator may be enabled, by bequeathing a a 
third of his property out of his family, to atone for his paſt deficiencies, 

as before mentioned. With reſpect to the heirs themſelves, 01 
contrary, this connexion of right is recognized to the extent of. the | 
ubole of the teſtator's property; (whence it is that if a perſon. | 
diſpoſe of a | third of his property to a part of the heirs, it would not bs. 
valid ;) for if no regard were paid to the connexion of their right with 
the whole of the property, with reſpect to themſelves, ſo as to leg: 

the bequeathing a third of it to a part of them, in that caſe the object. 
of a will (namely, a compenſation for deficiencies) might not be at · 
tended to, as it is poſſible that the teſtator, inſtead of including the 
whole of the heirs, might leave the third only to a ſelect part of them; 
and this would be an injury to the others, and would conſequently 95 
nee a breach of the ties of kindred, Which! 1s nnn. It is to be 
obſerved, ; 
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unleſs by the 
conſent of the 
heus. 
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Sb resd. however, that although a u, bequeathing more than 4 
third of the teſtator's property, be not lawful, yet if the heirs, being 
arrived at the age of maturity, ſhould- give their conſent to it, after 
the death of the teſtator, it then becomes valid for the objection to 
its validity i is founded merely on a regard to their right, and therefore 


does not operate any longer, after they themſelves agree to forego 


| tuch right. Their conſent, indeed „during the lifetime of the teſtator, 


A bequeſt to {A 


an heir 1s not 
valid unleſs 
confirmed by 
the other 
heirs. 


of the teſtator. It is otherwiſe where the conſent is given after that 
event; for as this is an aſſent fubſequent to the RE of that 
right, ee are not afterwards: at HA: to aunt i it. Bb, 


| heirs give their conſent to the diſpoſition after che death of the teſta- 


is not regarded; for as this is an aſſent previous to the eſtabliſhment 
of their right, they are therefore at liberty to annul it upon the: det 
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Wut a tits bu a will in das a | N N | #853 beirs „he 
ſame rule holds as in the caſe of bequeathin g more than a th d to a 
ſtranger; in other words, the deed: is not valid, unleſs the other 


tor; and their confent previous to his death will have no effect. It is 
to be obſerved that, in every inſtanee where a Will is rendered valid 


"ih ann of bis right init.” 
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. . F Lo ' * : ; a x 1 


of a bar; and as the law has regard to the pauſe, not to the remqval 
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by khe conſent of the heirs, che 5 derives bis ' property from) the 
reftator, not from the heirs. | 


fei maintains that he derives his property fol the: heirs: : The rot 
nion of our doctors is approved; for the will of the teſtator is the be- 


fio x of the property, the conſent of the heirs being only the removal 


of a bar, the property is therefore derived from the teſtator, not from 


the: heirs;—(whence it is that ſeigin is nat requiſite * for if the pro 


perty were derived from the heirs, ſeizin would be requiſite 3 becauſe 
the transfer of property from a living proprietor, , without receiving 


1 te 1 


1 ® | Meaning, «the teſtator's ain pln ea ate eas 
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CHAP. I. 


| the Thin af the donee is a neceſlary congition in the ſame manner 
as where a pawner ſells the pawn, in which caſe the ratification of 


the deed of fale reſts entirely on the pawnee, and if he give his con- 
. nee is Ws and the: erer Wade * eek in * 


k s * 4 . 5 4 of 
hs *s - 4 Weupe K - l . 17 1 


17 a 4 malte s a bequeſt in wür of Pri Gries wha hs has 
receneg a mortal wound, it is not valid; whether the murderer be * 
one of his beirs, or a ſtranger, or whether he may have wounded 
him wilfully or by mifadventure, provided he be the actual perpe- 
trator of the deed; becauſe it is recorded in the traditions, that 
« there is no IegανNM for a murderer ; and alſo, becauſe, as the per- 
ſon who gave the wound has haſtened the death of the teſtator, he 
is, by way of puniſhment, excluded from the benefit Wy will, in 
the fate manner as 4 perſon under 1 milar cireumſtane 

from inhetitatice;<So like wife, Where a man, Hiving made a — 
if favour of à particular my "is" afterwards killed by that perſon, 
ſuch bequeſt is invalid. If, however, in theſe caſes, the heirs ſhould 
give their corfſent, the bequeſt then becbtmies valid, according to H 
neefa ant Mibanmed.— M666: vg fis of à eontrery opinion; becauſe 
the offene of the murderer, Which is the cauſe of the, invalidity-of 
the will, ſtill exifts. The afguments ef 'Hunceſ#' 
upon this point are twofold.—Fixs i the defect in the validity of the 


will, 46th reſpetr to the inurderer, is of sec of the ght of he 
heirs; betduſe'the advantuge cf füch defect tefules to them, ab in che 
caſe of excluflon rot itheritarice;=Sgconpry; the defect it te wa- 


lidity of the B&jwert; as made i abb of the murderer; is owing'to 
the heirs withHtolding tlieir corrfent, in the fame maimer as iv the cue 
of a will ir favour of part of dr Hess? and eonſequently, as the con- 


and Mohammed 


A bequeſt to 
rſon from 
whom the 
teſtator had 
received a 
mortal wound 
is not valid; 


and if a lega- 
tee ſlay his 
teſtator, the 


bequeſt in his 
favouris void. ; 


ſent of the remaining heirs, in that inſtance, eſtabliſhes the validity of 
the will, it foRows'thar the confent6f the, hoirsad art dare the = 
lame. effect in the caſe in 1 4 5 


. 5 
n r 
700 1 „ $40 WIS NS . E 4M 4 


Ir 


LO $3 
73; A 


2 


EE 22 re Fies 
D 2% 


* > 
5 gs * 1 
9 wp r — 7 — — 5 5 — _ 
323 — 8 — r —— „ yr PEE" r LED IRS WIS A TT, WS = - <9 7 ATT * = rr — 
* 8 . n 22838 - - G _ 
k e 5 5 2 I . N 2 > : - x — en 
a a 3 3 wy. Ro | X 4 L's 1 * 5 0 , 2 
eee n 8 S 8 2 * * ; . 3 43 "FIG; l F ee X 5 — 
er een ee ph par Sadr. Ma... / EE Dt. "OO bg n . rn "ets. n e a n Nee 
3 — 2 r n by WONT Cr rn ako an Pg Tl A re ay * 655: FR; „ : . g —— 
n I „ n WEE EE \ ATE 7 * LE 2 9 1 , C OA 2. 5 Go 1 WI _— : po 8 > i \ l b pope CER 
Nee e e e ee e oy n CE SEES CRT OTE r 
>. 


2 


4 
E * 
„ wen] * 2 
LOR 8 n 


— 


— * e — FI — 
ES ME -- kd Yn” une ore I — 


=” -W; 14 Li 1 8 5 Boox T4 
8 Ir a men make a bequeſt in arb of a pare” 6f: his heirs; it is not 
keirs is not valid; becauſe of 'a traditional ſaying of the prophet, Gon H al- 
MOOS lotted to every heir his particular right ;" and alſo, becauſe à will in 
favour of a part of the heirs is an injury to the reſt: and therefore; if 

it were deemed lecal, would induce a breach of the ties of kindred.— 

: Beſides, it is ſaid, in the traditions, ** a bequeſt to particular heirs is 

F 98 unjust. Et is to be obſerved that in judging whether the legatee 
be an dein, or otherwiſe, regard | is paid to the time of the teſtator's 

death, not to the period of making the will; becauſe the efficacy, of the 

will is eſtabliſhed after the death (hf the teſtator.—( The gift of a dy- 

ing perſonꝰ is in this reſpect of the ſame nature with a legacy, both 

being the ſame in effect, and is therefore executed to the amount of a 

third of the property. If, on the contrary, a dying perſon make an 
_ acknowledgment in favour of a part of his heirs, regard is paid to the 

time of ſuch acknowledgment; becauſe the acknowledgment of a dy- 

ing perſon is an immediate and complete act of his own, and has not 
any reference to a future period ʒ and ſuch being the caſe, it follows 
that it is not valid in favour of any wha, were actually heirs at the 
time of making it, — and that it is valid with reſpect to ſuch as were 
not heirs at that time; although they | ſhould become fo afterwards ; . 
as where, for inſtance, a perſon makes an acknowledgment i in fa- 
vour of his child, who is a ſlave, and the child recovers his freedom 
before the death of the father; in which caſe the acknowledgment fo 
made is valid, notwithſtanding the child, by the recovery of his free- 
dom, became one of his father's heirs ;—for as, at the time of the 
acknowledgment, he was not an heir f, any acknowledgment made 
in his favour was virtually made in favour of his maſter,, who was a 
ſtranger ;—and the validity of the acknowledgment being once eſta- 
en, it does not en une of boivg ee n W cir- 
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cumſtance 


Tur e or ee of a bequeſt i is not | elablihies 4 an 1 Th accept 
after the death of the teſtator ; for as the bequeſt does not take tion of cm 
effect before that event, thoſe cannot be previouſly regarded Hence An 


the acceptance or rejection during the life of the teſtator has uo effect, 1 
in the ſame manner as an acceptance declared before the exiſtence of teltator. 
a contract. If, therefore, a legatee accept a bequeſt after the death of 

the teſtator, it is valid, notwithſtanding ns ay" 7 have tro it during 


his lifetirhe. 
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cumſtance of the child's becoming an heir. —It is to be obſer ved. id 
however, that although a bequeſt in favour of a part of the heirs be n 
not valid,” yet it 18 rendered ſo by their conſent, a as was already men- 4 
tioned. —If, "moreover, a part ſhould give their | conſent, and part if 
withhold it, the bequeſt then becomes valid in proportion to the 14 
amount of the ſhares of thoſe. who Fenty and invalid i in e 4 
to the amount of the hates of the ee 27 3 
Tas x bloc of A Maſh in favour of a 'Zi imme, or of a Zimmee Bequeſt are i 

in favour of a Muſſulman, is valid: the former, becauſe God has ſaid, er 1 
in the Kox Ax, YE ARE NOT. PROHIBITED, O BELIEVERS, FROM and Zimmuer. j 
„Ars OF BENEVOLENCE TOWARDS THOSE WHO SUBJECT THEM- 35 
„ SELVES TO YOU, AND REFRAIN ROM BATTLE AND CONTEN= 178 
«© Tongs” and the latter, becauſe Zimmees, in virtue of their compact 1 
with the Muſſulmans, are conſidered in the ſame light with them in '' 
all temporal concerns; and as, on this principle, an intercourſe of © : 5 
good offices towards each other is held lawful during life, they are : 1 
therefore in the ſame manner permitted to extend beyond the grave,— ee 7 
It is related in the Jama Sagheer that a will in favour of an hoſtile in- wh 2 a 
fidel is not valid, as Gop has 296 in the TE the en ©, 5 1 
of baue menen Wen. . po N 11 U 4 


Ir 1s preferable and moſt adviſable not to N legacies, i the heirs np 


| be poor, and their particular portions not ſuch as to enrich them; A "I 
. 5 ; P P p 7 becauſe 3 
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where the 
heirs are poor. 


The legatee 

becomes pro- 
me of the 
legacy by his 
acceptance 

wy: 


3 


W I L LS. Boos LI. 


becauſe this manifeſts benevolence to the heirs, who have a ſuperior 
claim to it from the relation in which they ſtand, Gop having declared, 


in the KoR AN, Tut EXERTIONS OF GENEROSITY TOWARDS RR- 


„% LATIONS Is MORE LAUDABLE THAN TOWARDS STRANGERS,” 
Beſides, in this an obſeryance of two claims is maintained, namely, 
that of poverty and conſanguinity. .' If, on the contrary, the heirs be 
rich, or the particular portions aſſigned to them be ſuch as to enrich 
them, it is moſt adviſable to leave ſomething ſhort of a third of the 


eſtate in legacies, as a legacy to a ſtranger is an act of charity, where- 


as the beſtowal of the whole upon the heirs is a gift; and the former 


is more laudable than the latter, being calculated to gain the favour 
and good will of Gop. Some have ſaid that in ſuch caſe the propri- 
_etor is under no reſtraint, but is perfectly at liberty to make a will in 
favour of ſtrangers, or to ſuffer the whole to paſs to the heirs, as each 


has its particular merit, the firſt being an act of generoſity, pau the 


ſecond an obedience to the dictates of natural affection. 1 05 F 


| Taz property * a legater i in a ph to, is eſtabliſhed by bs A 
ance of it. Ziffer is of opinion that a legacy is like an inheritance; be- 


cauſe the legatee acquired the property by tranſition from, and ſuccel- 


ſion to, the teſtator, in the ſame manner as an heir acquires-it by ſuc- 
ceſſion to and deſcent from the laſt poſſeſſor; and therefore his accept- 


| ance is not neceſſary towards the eſtabliſhment of the property, in the 


ſame manner as holds in the caſe of inberitance.—Ouf doctors, on the 
contrary, argue that a legacy eſtabliſhes the Property in the legatee & 
novo, and does not veſt by ſucceſſion and deſcent as in the caſe of in- 
heritance; ;—(whence 1 it IS that a legatee cannot reject the legacy on ac- 
count of any defect; in other words, if a perſon, having purchaſed a 


ſave, for example, ſhould bequeath | him: to another, and the legatee, 
after the death of the teſtator, diſcover the ſlave to have ſome fault or 


defect, it would not, on this account, be in his power to return him 
to the ſeller, as an heir, in a ſimilar caſe, would be entitled to do: — 
and likewiſe, that nothin g can 2 be returned to a legatee on account 1. 


; 
* 
* 1 " Y 4 * * Wn ! » 6 8 9 * 
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HAP. A . 


1 yy ſhould tap his whole 


eſtate by will, and aſterwards ſell ſomething belonging to it, and 


the buyer diſcover a defect in the ſame, ſtill he would not have the 


power of returning it to the legatee, whereas he might to an heirz) 
—and ſuch being the caſe, it reſts, therefore, entirely on his accept- 


ance, as no bee can n be made ne ny of > thing againft his will 

rules above mentioned dies effect i in it;) bits an heir is Khatefors, as it 
were, forcibly put in poſſeſſion of his inheritance, by the eſpecial or- 
dinance of the LAw, the validity of it not being ſuſpended on his ac- 
ceptance or conſent. It is to be obſerved that acceptance, in caſes of 
bequeſt, is of two kinds. I. ' Expreſs, which needs not to be ex- 
plained.—II. Implied, which is where the legatee dies without having 
eithef declared his acceptance or refuſal; for this alſo is an acceptance 


which may 
be either ex- 


preſs or im- 
plied. | 


in effect; | becauſe the bequeſt is rendered complete on the part of the 


teſtator by his death, (in other words, it cannot be reſcinded after 
that event ;) and as it was ſuſpended in its effect purely in deference 
to his right of rejection, it of courſe falls into his property upon his 


demiſe ;—in the ſame manner as holds in a caſe of ſale with a referve © 


of option to the purchaſer ; in which inſtance, if the purchaſer die 
without formally ſignifying his aſſent to the ſale, it is then regarded 
28 COTE and me article fold i is conſidered as part of his eſtate. ; 9 


Ir a perſon deeply involved in debt ie any legacies,” ſuch 
bequeſt is unlawful and of no effect; becauſe debts have a preference 
to dequeſts, as the diſcharge of debts i is an abſolute duty, whereas be- 
queſts are gratuitous and voluntary ; and that which is moſt indiſpen- 
fable muſt be firſt confi dered. If, however, the creditors of the de- 
ceaſed relinquiſh their claims, the bequeſt is then valid, the obſtacle 


to it being removed, and the legatee ug ſuppoſed to ſtand ii in need 
of his legacy. | a 
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and ſo like- - 


wiſe by an 
infant, 


:  W-1:U.1 Boon LIT, 


Bzayxs r by an infant is not valid. | Shaft maintains that it is valid, 
provided it be made to a diſcreet and adviſable purpoſe ; becauſe Omar 
confirmed the will of a Yafai, (that is, a boy who has nearly reached 


the age of maturity ;) and alſo, becauſe in the execution of it a degree 

of advantage reſults to the infant, inaſmuch as he acquires the merit 
of the deed, whereas in the annulment of it he is deprived of all ad- 
vantage. The arguments of our doctors, in ſupport of their opinion 


upon this point, are twofold.— FIRST, a will is a voluntary act, con- 
cerning which an infant has not a capacity of forming a. proper judg- 
ment. SECONDLY, the declaration of an infant is not. of a binding 


nature; but if the validity of a bequeſt by ſuch were admitted, that 


effect would follow of courſe. With regard to the tradition of Omar, 


the term Vuſtai, there uſed, muſt be underſtood to mean a 1 ſon juſt 


arrived at the age of maturity, or, · the will of the 7; Jai relates 
merely to the celebration of his obſequies, which is lawful in the opi- 
nion of our doctors. Beſides, the annulment of the will is advantage- 
ous to the infant, fince in allowing his property to paſs to. the. heirs 
the rights of natural affection are maintained; as before mentioned, 
With reſpe& to the aſſertion of Sei, that « in the execution of 
«+ the will an advantage reſults to the infant,“ it may be replied that 
the point to be attended to, in caſes of advantage or loſs, is, the im- 
mediate tendency of any act or deed, and not what may eventually 
reſult from it; in other words, if the deed itſelf, in its immediate 
tendency, produce advantage, the execution of it on account of the 
infant is preferable; but in the caſe here conſidered the deed, (that is, 
the bequeſt) ; in its immediate tendency, leads to a loſs of property, al- 
though eventually the infant have an advantage, the bequeſt having 
been made with a view to obtain merit in the eye of Gop; and fince 


the bequeſt of the infant, in its immediate tendency, | occaſions. a loſs, 


it is not valid; — in the ſame manner as holds 1 in caſe of a divorce ; in 
other words, if an infant divorce his wife, or his guardian do. ſo on 
his behalf, it is not binding, notwithſtanding a divorce may on many 


1 occaſions be attended with advantage, —as where an infant, having a 


wife 


nds, tai! OM EMOD WY Sc 0 


wife who is poor, vides todivorccher, and marry her. alter, whois rich 
and handſome.—In ſhort, bequeſt by an infant is invalid, according 
our Hand in the ſame manner, if an infant ſhould make a 

ihe and die after he had attained to maturity, the will is not valid, 
having been made at a time When he was unqualified for ſuch an act; 

** fo likewiſe, if an infant ſhould! ſay, It is my will, whenever 
I reach the age of maturity, that a third of my eſtate be conſidered 

" as a legacy in favour of a particular perſon, the will is not valid; 

becauſe an infant, being unqualified, is not competent to make a will that 

ſhall be deemed valid immediately, or that can be rendered ſo by being 

ſuſpended to a future period; iu the fame manner as he is incapable of + 1. 
divorce or emancipation. It: is otherwiſe with reſpect to a ſlave or a 
Mokatib'; for they poſſeſs a complete competency, obſtructed merely - + 
by the right of their maſter; and therefore all their acts (ſuch 3 


divorce, - bequeſt, or ſo forth); are perfeciy valid if referred to a period - 
when that bar no longer exiſts; as Where a ſlave (for inſane) Se 
" 1 Ne be vit an E e Ver men dot 
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Ban yy Q Make is not + valid; notwithſtanding be⸗ eve ef. or a Mog. 
feds: ſufficient-to diſcharge his covenanted ranſom; becauſe the pro- 
perty of a  Mok4tib is not''a fit ro: wat of gratuitous acts. Some 


aſſert that this is dN : th | wi FEY 2; Wh that the two gs 
hold a contrary i opment bi. (2518899998 01 d Et 
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A WILL in fea of a foetus i in | the ola and a wil bequeath- , A bequeſt of 
ing a foetus,” are both valid, Provided 'the birth happen in leſs than ſix (or re, | 
months from the date of the will. © The ground on which the firſt tha * 
caſe proceeds is, that a legacy 1 is, in a manner, a ſucceſhon to pro- * 

perty; and as a fœtus is capable to "ſucceed in the caſe of inheritance, 
it is ſo likewiſe in the caſe of a legacy, that bein g analogous to in- 


rejected accordingly, as a bequeſt beats alſo the ſenſe of an endowment, 
which may be declined. It is different with mheritance, as that is 


purely 


heritance. If, however, the legatee ſhould reject the legacy, it is : 4 8 
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ae a — and is ndt annulled by the refection of the heir. 
Gift, moreover, differs from bequeſt,” it not being (like bequeſt) ad- 
mitted in favour of a foetus ; for gift is purely an endowment; and no 
perſon can endow a fœtus with any thing. The ground, on the other 
hand, on which the ſecond caſe proceeds is, that the exiſtence of the 
foetus is underſtood at the period of making the will; and as the legacy 
of things not yet in being (ſuch as the fruit a tree may hertafter yield) 
is valid, it follows that a legacy of a eme 5 exiſting is * 


nn Aur DDO 1 f ei t FEST IT TIe rk: 
| | 555720 S 10 %% d 70 WY + bor ο 5H geht 
A female Ia Ah bega a female ſlave, atid except the offspring of 


fave may be | "a womb, both the bequeſt and the exception are valid. T he be- 
with the ex- queſt is valid, becauſe the words 4 female ſiave“ de net inelude the 
progeny. offspring. As, however, in the bequeſt of a female ſlavei her off: 
ſpring is included dependantly, where the bequeſt is abſolute, it fol- 
lows that where a ſlave is bequeathed with an exception of her off- 
ſpring, ſuch bequeſt is valid. The exception alſo is valid; becauſe as 
it is permitted to bequeath a foetus in the womb, it is alſo allowable 
to except it from a legacy; for it is a rule that whatever is in itſelf 
capable of being the ſubject of a deed may alſo be excepted from that 
deed; and vice verſa, Beſides, the acceptance of the legatee is ſuſ- 
pended until the death of the teſtator; and the annulment of the de- 
claration, previous to the eee, is valid, as in a caſe: of Jak for 
inſtance. 


CCC 
reſcinded Þy he were to ſay, ** 1 retract what I had bequeathed, ) or performing 
ages wrote any act which Bes his having reſcinded it, retractation is eſtabliſhed. 
or by any act It 1 18 eſtabliſhed, in the for mer inſtance, evidently; and ſo likewiſe 1 111 
n the latter; for as acts are demonſtrative of the inclination as much 2 
retractation, expreſs words, they are conſequently equivalent thereto.— It is to be 


obſerved, that if the teſtator perform, upon the article he had be- 


queathed, anz act which, when. — on the property of an- 
| | Cad 


cur. I. 


1 


other, is the cauſe of terminating the right. of - the proprietor, (fuch 7 


as the flaughter of 3 goat, af the fleaing, roaſting, or boiling of it, 


the fabrication of 2 veſſel from a piece of copper, the grinding wheat 


into flour, or the fabrication * a {word from iron, ) ſuch act is a re- 
tractation of the bequeſt, If, al alſo, he perform upon it any act cre- 
ating an addition to the legacy, and this addition be ſo connected, 
that the legacy cannot. be ſeparately delivered, (as, where; a perſon 
bequeaths the, flour, of wheat, and afterwards mixes it with oil, —or a 
piece of (th .and afterwards ereQs..a. building on it, or undreſt 


1 4 


cotton, and afterwards dreies. 8 a piece of cloth, and wy ive 


„ 


. It! is otherwiſe with reſpect. to. aide 8 the wall. of a: - : 


queathed houſe, or undermining the foundation of it; for Rafe ate 


do not indicate a retractation of the beats. AS FRET 2 8 the 
in its TT. on) of 
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5 ecuen Y, Paget; 15 not go to. the legatee after 
his [the teſtator's] deceaſe ;- —becaule 2 a will can hold good only with 
reſpect to the teſtator's s property ;. and therefore, upon his property 
being extinguiſhed, the bequeſt becomes null of courſe. | (It. is to be 
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obſerved that the waſhing of a. bequeathed, garment. i is not a retracta- 


n 3 


- 


or which 
tinguiſhes his 


yin. 
e ebey. 


tion from the bequeſt; on the contrary, it is rather a confirmation | 


of it, as it is a cuſtom to waſh garments before they are given to any 
hs” | 
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Ir a eber ted his bequeſt, and the legatee' pr prod dee witneſ 
to prove it, there is in that Cafe a difference of opiyi n among our 
doctors; — for according to Mobammed this is not 4 e 
whereas Aboo T 2 majntains that it is ſo, becauſe retraclation ſig- 


nifies 


* 
— 4 1 
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& 115 teſtator” 's 
denying his 


bequeſt is not 


a retractation 
of it; 
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nor his de- 
claring it an- 


-Jawful or By 


i ſurious, 


the denial is 7 negative applying both to the pr 


Hammed is, that the denial of a bequeſt ſignifies the p itt ns A . 0 
upon it with reſpe 


proved, by witneſſes, to exiſt at preſent, the denial 'is of. no effe 
Another argument is, that as. à retraQation. imiplics. the former ex- 


the other band) diſavows both the former and the preſent; exiſtence 
of it, there is therefore an evident difference between A, ret: 
and a denial ; whence the latter ou ght not to be conſideted in the 


it, ſtill a e does not take th between them. . 


plain er that the ae! oft . he 


wi 1 L S. 
nifies the teftatar S de his |bequeſt at the preſent tine 


therefore amounts to a retractation a fortiort,.. Thie * 


to the pa, or which its being negatived; w Nth 
reſpect to the preſent is a conſequenoe; -and upon the bequeſt bug 


iſtence of a will, and the preſent annihilation of it, and denial (on 


Ration 


light of the former;—and accordingly, denial not being a retractation, | 
if a huſband deny. his marriage, and the wife bring witneſſes t. to Prove 


4 e 


oe pi AH 


7 x 3 2” 
SE Reo SAD 04s . 


I a teſtator 4041455 55 vil 15 Ras 0 5 en 5 A partic vhr 
Dre] to be unlawful or furious, this is not a Wee bes: auſe 


the ſpecification of it under the deſcription of 4] legality or vary; is a 


V 19. i 


deſcription (oamily,,, thi e will), does 
e ſhou a. e the 


MJ 


will to be 25 or at is evidently. 2 retractation; 3. becayſ er a8 a 


thing which is null is non-exiſtent, the deſcription of of null evinces 


or deſirin 
the 1. 


of it 
_ defe; 


88 


that the thing ſo deſcribed. no longer exiſts. It! 1s otherwiſe with the 


deſcription of unlawful ; for that indicates | a continuance of the ex- 
ne; as Wegality cannot FA to a x nonentity. 


Is a las ſhould defre that the execution of his will be ol: 
" pended for ſome time after his death, this is not a retractation. If, 
on the contrary, he fay 1 La from N Fl,” he, ts. . t to 
have retracted t. . R 


Werne 


Ir 


17 a EY 5 « ] will ihat a Abel 1015 which 1 formerly 
e bequeathed to Zeyd, be given as a legacy to Amroo,” in that caſe 
<< a retraction from the firſt will is eſtabliſhed, as the tenor of his 
ſpeech evidently ſhews that it was not his intention they ſhould both 
partake of the legacy. It is otherwiſe where a perſon firſt leaves a 
particular article to one man, and then leaves the ſame thing to an- 
other ;—as if he ſhould ſay, “ I will that this thing be given to Zeyd,” 
and afterwards make a weauln of the ſame thing in favout of Amroo ;— 
for in that caſe a retractation of the firſt will does not take place; the 


ſubject being capable of Alien, . and the fs airs ſentences 2 


that Fon WAI 


* * 8 - 1 
. 2 þ 4 #4 » : : 
: # & x : 1 * 1 £ #4 # 
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* a 3 fay, T the "wa: wh l N left to Zeyd I r now 
** bequeath to Auro, and at that time Amroo, be not alive, the firſt 
will, in fayour. of - Zeyd, holds good; for that was annulled only 
on account of the legacy having been completely deviſed to Amroo; 
and upon this no longer remaining in force, becauſe of Araroo's death, 


- ar 
'< 
A bequeſt to 


one perſon is 
annulled by a 
ſubſequent 
bequeſt of the 
ſame article 
to another, 


volels dat 
other be not 
then alive, 


the firſt will reverts, —lf, on the contrary, Amroo be alive at the time . 


of the bequeſt i in his favour, and afterwards die before the teſtator, 
the legacy.[the. ſlave] in that caſe paſſes to the heirs, both bequeſts 


being void the firſt, becauſe of the retractation, and the laſt, 


becauſe of the death of the legatey, Frevious to that of the teſtator. 


* ; 


Vol. IV. = ITS. A CHAP. 


Caſe of a 
perſon be 
queathing 
two thirds of 
his property 
to two perſons 
reſpectively; 


or a third to 
one and a 
ſixth to the 
other. 
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1. F a perſon besssh a third of his property to one man, and a third 


to another, and the heirs refuſe their conſent to the execution of both 


bequeſts, one third is in that caſe divided equally between the two 
legatees ; for where the will exceeds a third of the eſtate, and the 


heirs refuſe their conſent to the execution of the whole, it 18 then re- 


ſtricted to one third, as has been already explained; and as, in the 


preſent inſtance, the right of both claimants is equally good, and 


the third is capable of e it is therefore divided ee Ven 
them. 0 . C.... ͤ ͤ ITY: EN 


2 a man borkagth a third of his 8 to one 88 2 a 
fixth to another, and the heirs refuſe to confirm the whole, | in that | 


caſe one third of the property is to be divided between the legatees in 


three equal lots, two to the legatee of the third, and one to the le- 
gatee of the /ixth ; becauſe the bequeſt does not hold good for any 
thing beyond one third; and as both the legatees lay their claims on 
equally good ground, and it is impoſſible to diſcharge their demands 
(namely, a third and a ſixth) with one third only, that is therefore 
ſhared between them in proportion to their reſpective claims, in the 
ſame manner as is practiſed with creditors, in diſcharging the debts of | 


a perſon who dies inſolvent. Here, moreover, the right of one lega- 


tee is to a ſixth, and that of the other to a third; and as a third is twice 


the amount of a ſixth, the third 1 18 therefore divided between the claim- 


_ ants 


y 


cs _FELEUSY 
pr" kane ſha her * ene going to the one, and 0 one ſhare to the 


I A wiLL by way of Mohabit, on a deathbed, is the fame in 


effect as a bequeſt of property, and is therefore executed to any amount 
not exceeding a third of the teſtator's eſtate. (Mohabat literally ſigni- 


fies a giſt. In the language of the LAW it means a gift interwoven in 


ſome compact or deed, as if 4 hay ſhould ſell part of his Nager t to 


another at an inferior value.) 
Ir a perſon, having two. rok, 4 one eſtimated at thirty W 


and the other at ſixty, ſhould on his deathbed will that the ſlave 


worth thirty dirms be ſold to Zeyd for ten, and that the other Worth 


ſixty, be ſold to Omar for twenty, —in that caſe Zeyd obtains. a Mhh ; q 
bat of twenty dirms, and Omar a Mohabaz of forty dirms; and this is ; 


what is denominated a will by Mohabdt. But if the teſtator ſhould not 


be poſſeſſed of any other property than theſe two ſlayes, and the Heirs 
refuſe to ratify the will, in that cafe the Mohabdt is executed only in 


the proportion of a third. Now the whole of the property is ninety 


dirms, that being the aggregate value of the two ſlaves: one third of 


that, therefore, (being thirty dirms,) is divided into three'ſhares, two 0 


or which are given in Mohabat to Omar, and one to Zeyd; that is, the 
ſlave worth ſixty dirms is ſold to Omar for 7 08 ere de beter "OR 


n to n for irt "T1 ON : 


+ 9 — 3 [ N 7 4 * 2 
* 4 Sin * N . * 


Ir a Gs having two ſlaves, one ed at "thirty Aimt, Ind FRY 


other at hav ſhould on his deathbed OP doch, ſuch menu 


* 
4 


* + The Sick paſſage within the crochets ſsems to be an inerpolatibn of the Aloe 
employed in the compoſition of the Perſian verſion of the HepaAy a, as the tranſlator: has 


conſulted various Arabic copies, without finding it in any of them. It may poſſibly have 
been inſerted in ſome copies of the work in the manner of morgipal. ee which i in- 


1 * 
„nenn 


QA muten 


duced the Molovees to give it a place in the text. 
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and bequeſts 
of ſpecific 
ſums of 
money. 


Caſe of a 
perſon be- 
queathingthe 
whole of his 
eſtate to one, 
and then a 
third of it to 
another, 


| Tue, and mult earn the freedom of the: remaining two thirds of eman- | 


fying the relative proportion they bear to his eſtate; eh as a Half, 4 
tent of a third of his whole property, billets the heirs be willing to con- 
firm the whole. | Thus if a perſon, having only "ninety Wie, ſhould : 


dirms, of which Zeya! receives sten, and Omar twenty 15 


third, the exceſs © 18 of no weight in the determination. The 


the other ſhall be maintained. Now the attainment of the 2 of theſe 
objects 18 impoſſible, becauſe of the right of the heirs,” and is, indeed, 


| 3 Ee ſuppoſes the teſtator, gut, to 197 «] {elec the whole of my property to 204 
| (for igltance,) and ein, at ſome future Rn * bequeath a third of my property to Amroo. 


W. 141411 Sf Bebi 
PR Re is in effect a bequeſt. If, therefore, the per ſon in queſtion leave: 
no other property than theſe two ſlaves, and the heirs refuſe theit co 


ent to the emaricipation, it takes effect in the proportion of one third 
that i is to ſay, each of the ſlaves! is rendered free i in one third of his va. 


t 53175 nr 10.4 at 00 3 
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Ir a perth bequesth a particular number 55 ri rms, «oe 10 peci- 


third, a fourth, or the like,—it 1 is valid, but! is executed only to thee ex. 


bequeath thirty to Zeyd, and ſi xty to Omar, 400 the Heirs refuſe their 


FF TS ba 


afſent to it, in that caſe the ſum of the two legacies is reduced to 1 | 


— 


lx a IRC firlt OR the hole of his eſtate to one man, and 
they a third of 1 it to another*, and the heirs refuſe their afſent, in that 
caſe one third of his eſtate is divided into four ſhares, of which three are 
given to the legatee of the whole, and one to the legatee of the 
third. This is according to the two diſeiples. Hansea alleges that 
the third of the eſtate muſt be divided equally between the two je- 
gatees; for in his opinion, when a legacy is extended beyond a 


argument of the two diſciples i is, that the teſtator has two objects in 
view z for fiſt, he deſigns that each of the legatees ſhall receive 'the 
whole of his legacy ; = fecondly, that a ſuperiority of the'one over 


m1 ſelf impracticable; but as there! is no bar to the fall — 


115 VIII Li. 1400 4 ; I-12 p13 » 


nrly Fr 


ment 


— 


n e 3% 


ment of the ſecονα Geck, the, — A over the. 9 | 
preſerved, in the-ſame.manner.as.in|the caſes. 1 70 by Meh 
or emancipation, or, of legacies, of a ſpecific num ber of. Pak 5 1175 
argument of Hanegfa is, that a will is null and void in e egree 
it may, exceed a third of the eſtate, where the heirs ref u ſe th elr ; al ſent bh 
and cannot on any ſort of pretext be executed in that amount, 


being repugnant to the ordinance of the LA in this particular. | (ke 3 
therefore, the wall is rendered null! in the exceſs above a third, one 
object of the teſtator (namely, to eſtabliſn a ſup periority), 1 Is alſo ren ics 


dered null, as being comprehended in it; in the ſame manner 4 9 
Mohabat is rendered null when interwoven in a contract of ale | 
which i is afterwards invalidated; as where, for inſtance, a \ perſon. ſells, 
Tm by Mobabdt, a ſlave valued at thirty dirms for twenty, and the kale 
afterwards becomes void in conſequence of the loſs of the ſubj ect "ori 
Previous to the delivery,—in, which caſe the Mohabat alſo. Soren) 8 


void. It is otherwiſe in the caſes of bequeſt by Mohabat or erhahci. 


pation, or of legacies, of a ſpecific, number of dirms; for there the , = 
MH FIGE.£ | SY +1} 


17 
lidity does not reſt on the conſent of the heits; ; it being g eventually e 
poſlible that the bequeſts may become valid notwith(tandj — the heirs 0 8 
ſhould refuſe to. ratify them, by the teſtator, (for i in ance,) J after ot | 


making the bequeſt, increaſing his property to adegree that at might ren. N 
der the amount of the bequeſt no more than equal t to, or or leſs than, ove e 
third of the whole. Since, therefore, i in theſe caſes, the beque 1s not in 
itſelf null, but rather ſtands within the poſſibility « of bein 8 valid, a regard 

_ muſt conſequently be paid, in ſuch inſtances, to the ſuperiority o of one of 


9.1 


the parties. It is otherwiſe in the caſe here conſidered; for it is is in  thisin- 
ſtance. impoſſible that the will ſhould | be valid, a as has Deen alten ; y the Bf 
It is alſo otherwiſe where a perſon bequeaths 3 a a particula e Va lug 
at one thouſand dirms, to Zeyd, and another, ed, a 5 thoufan 
dirmt, to Bicker, and has himſelf no other propetty that theſe a; - 
for although, in this caſe, there be a poſſibility 15 the teſtator may 
ſo increaſe his property as to render the amount of the two ſlaves 


equal to, or leſs than, a chird of the whole, yet Bicker would f receive 15 
| a proportion 


LY 
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The bequeſt 
of “ a ſon's. 
« portion of 
© jinneri- 

« tance” is 
void, but not 
the bequeſt of 
an equivaient 
to it. 


| the Property. does not belong to 1118 and hence his b 


ww uiikiks 7 Boor Lil. 
a proportion according to the third, not according to the amount of 
the legacy, (viz two thouſand dirms ;) becauſe here the right of 
the legatees 1 1s connected with. the ſubſtance of the ſlaves, on this 
ground, that'if the ſlabe Ihould be deſtroyed,” the will Would be ren! 


dered void, notwithſtanding the teſtator might have acquired other 
property. Hence the apprchenſſon before ſtated is of 0 weight in 


this inſtance, as the fight of the legatee is here connected with i 


very artiele with which the right of the heirs has a 'cotinexion.. "Is 


the caſe,” on the contrary, 'of a legacy 'of a ſpecific number of 4; ms, 


if the property of the teſtator be deſtroyed, and he afterwards acquire 
more, the legacy would be valid, and executed by means of the newly 
acquired property; b whence 1 it is plain that the right of the legatee, | in 
the cafe of a legacy of a ſpecific number of dirms, CJ not connected 
with the ſubſtance, and conſequently 18 nat annulled on account oft its 


deltructon. g E 

Ir a i perſon bequeath to another 66 ibs an s portion of inberitance*, „ 
ſuch bequeſt is null; whereas, if he bequeath % an EQUIVALENT to 
4 his | (on's portion,” ſuch bequeſt i is valid ; for the firſt is a | bequeſt of 
what is the property of another, whereas the ſecond, is merely a be- 
queſt of ſomething ſimilar 3 and the ſemblance of a thing i is different 


from the thing itſelf, notwithſtanding its rate be determined thereby. 


Ziffer is of opinion that a bequeſt of the former nature is likewiſe va · 
lid; becauſe at the time of making it the portion belonged evidently to 
the teſtator. In reply to this, however, it is to be obſerved, that the 


legacy does not take place until after the death of the teſtator, when 
queſt of his 


„ SS A #4 


* In this, and fever] Kh examples, the effect . entirely upon the terms 
in which the bequeſt is conceived, and which muſt therefore be particularly attended to.— 
Thus, in the preſent inſtance, che teſtator is ſuppoſed to lay, K rn te SUCH AN oN 
ce ſon's. hartion of inberitance; “. and ſo of the reſt, . 0 | 
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Ir a OY bequeath oP portion of * ate, the legates-is_ 10 
that caſe entitled to the ſmalleſt portion allotted to any of the heirs, — 
providgdy Nee that Ach en be not lefs than) 7 8 for 
fixth, in that au fo 2 bath is given to Ain 5 fot he is in no wiſe to 
got more than a ſixth. A caſe in which one of the inheritable j por- 
tions 4s leſs than a ſixth | 1s where, for inſtance, a perſon bequeaths to 
another « 5; portion of his eftate,” and leaves heirs, at his death, a fon 


and a Wife ;—in, which. caſe, although the ſhare of the wife be only 
an eighth, yet the legatee receives a ſixth, and, the remainder is then 


divided between the wife and ſon. [the heirs], accordipg, t 0. the gidir 


nances of the LAW. A caſe, on the contrary, in which, all. the. ne ” % s 


heritable portions, exceed a fxth, 1 is, where, for inſtange, a \perfon 


makes a bequeſt in the terms here ſtated, and dies, leaving g heirs a 


full brother and wife; ; in which caſe, although the ſmalleſt 3 
be a fourth, yet the legatee is only entitled to a ſixth; and that being 
paid to him, the DIST 15 then divided between the brother and 


wife, agreeably to the ordinances of the LAw. This is according 1 


Haneefa, A500 2 500 of. and Mohammed are of opinion that the legatee 
is entitled to the loweſt ſhare, whatever be its amount, provided it do 
not exceed a third; but if it exceed 1 third, an exact third muſt be 
given him, and not more, unleſs the heirs. be. conſenting thereto, 
The, argument on which they g ground this opinion is, that the word 
Sehm [portion, ] both i in its literal and received ſenſe, means a Portion 
allotted to an heir; and as the ſmalleſt ſhare is a matter of certainty, 


it is therefore. adopted as the ſtandard; except Where the ſmalleſt 


portion of inheritance exceeds a third, in which caſe the bequeſt is 
executed in the proportion of a third, as a legacy exceeding a third is 


not valid, unleſs confirmed by the heirs. The argument of Haneefa 


Is, that Sebm, according to the interpretation of the LAw, means a 
ſixth; a legacy of a Sehm having been left in the time of the prophet, 
who ordained that a ſixth of the property of the teſtator ſhould be 
given to 3 Te legatee. In its literal ſenſe, moreover, it bears the ſame 
meaning, 


A bequeſt of 
3 por ticn? 
of the eſtate 
is executed to 
the extent of 
the ſmalleſt 
rtion in- 
eritable 
from it. 
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A bequeſt of 


*« part of the 
ce eſtateꝰ un- 
defined, may 
be conſtrued 
to apply to 
any part. 


W 1 LES - . law 
meaning, | becauſe ydſt, a man ſkilled i in the Arabic language, Who 
Was Kizee of Bagdad, declared that Sæhm literally ſignified a ſixth. 


Since, therefore, Sohm, both in the practice of the L Aw, and the li- 


teral ſignification, means a ſixth, the legatee in caſes of this kind is 


always entitled to it, and to no more. — (Several lawyers, however, 
remark, that although this was the received ſenſe of Sebm in Vp 


#1 4 


wp Sy Jet in gur tae it mcans, ls a nad 5 5955 2011 


e 8 * * 
| ' 


Ir a x perf baue © «© a part f * vpe to Ather inet 
ſpecifying 10 what amount, the heirs are at liberty to give whatever 
they pleaſe to the legatee ; for here the amount of the bequeſt 1 is un 

known; but as the uncertainty with reſpect to that is no bar to/its 


validity, it is therefore valid ; and ſuch being the caſe, and the heirs 


being the repreſentatives of the teſtator, it is conſequently at their 


| diſcretion to fix the amount, in the fame r manner as the teſtatot him⸗ 


Caſe of a per- 


ſon bequeath- 
ing firſt a 
ſixth, and 
then a third, 
to the ſame 
perſon; 


or, firſt a 

* third, and 
then a ſixth, 
to the ſame 


perſon, 


A perſon de- 


queathing a 
third of any 
particular 

property, if 


* 


fel _ do if he were bees 


Ir a IM den * 2 F; xt of his property” to L ABethör; 100 
afterwards, bete the ſame or another company, bequeath 4 third 
« of his property” to that ſame perſon, in this caſe the legatee is en- 
titled to a third of the teſtator's eſtate, whether the heirs be conſent- 
ing or en 85 ſixth being ien in the litter bequeſt of a third. 


Ir a 0 00 bequeath cc 1 97 Fry Hs to ore: and 


afterwards, either before the ſame or another company, bequeath 66 a 


„ ſixth of his property” to the ſame perſon, in that caſe the legatee is 
entitled only to the ſixth. (The proofs, i in this inſtance, are "drawn 
from the Arabic. 4s 


| Ira perſon bequeath to another . a third of his DIRMS,” amount- 
ing in all to three thouſand, or 4 third of his goats,” amounting in 


all to three, and afterwards two thirds of the di ms or goats be laſt or 
deſtroyed, 


—_ NE wurLurw „ 
Groyede ſo that only aur third remains, and dhe real ge third de wo ih of 
_—_— thitcb of the Whole of the teſtator's Pe) ae the remain. 
haviig een in« pofibſſion-off vehe-> things beſides the M br poattlf fer come g 
the-legatediis)outitled to the obrnplete remaining third ARE, 9% of the delta 
thouſand! diems/iniths firſt caſe; and to one goat iu ta fend: 2 the legatee is 
maintains that the legatee is entitled only to one third of whit Ter 9 
wains,-=that is, in che firſt ignſtanee t one third or Bri Theufabid wennde. 
dirms, and in the ſecond to the third of the value of the goat; be- 4 


cauſe, the. heirs and the legatec having had proportionate claims to the 955 7 
whole in an indefinite manner, are to participate in the loſs actorditig - . al 1 
ta the proportion on of their claims; ¶ in the ſame manner as eds HEN 9954 426 
the effects axe of different kiads, ſuehas a gown, a flave, and a houſe? 49A High | 
for if f, anf of the three be bequeathed to a particular pet ſon I AH. 
indefinite manner, and two of then be aſterwards deſtrqyed, cher | 
maining one is, divided between: the heirs and the legatee; and io like e 
wiſe in the preſent inſtance. Our doctors, on the other Hand, argue 

that it is poſſible completely to maintain the right of one of two part- 

ners (ſuch a as the /egatee,, in the preſent inftange).; in one of Three: ar- e e 
ticles, where, they are all, of, the 97 claſs; (whence 1 it is that, the 1 
holder of a partnerſhip property may, be compelled, if iti be of a homo- Fe des 
genegus nathre, to. make a diviſion of it; among the partner 89 the diyi- Fe vans ah. 
ſion, with re ſpe to any,unique and, ſpecific article, being the, right LOT... 
of each partner retbectively ;)—and as the bequeſt precedes, the right * 
of the heirs ®, the right of the legatee 1 is therefore « com letely aj in- 


tained/ with "Y ea 6 188 thouſand! Ait in « eſtion;—the > call aſe "ing bs 
in fact tlie Lame äs where 4 perſon be queaths a angthe . te * 2 
of which Are afterwards loſt. hell ehe i fi 7 goes Yo R a 
pletely” to the legatee, Wcbratn to all bur dodtbrs.”" s 8 0. 8 wile. 

where the” effects bequeathed are of different kinds; | vr” there: PP" 

the loſs or deſtruction of two of the articles, neither the complete 

ent AU AY ee bote 09 diraupsd Hüte 8 71 dt tog f 
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„The. debts and kaum due flom an eſtate call ptebiods kd! dae lr Hblkisl it ves „ 
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right of the wholos, nor the complete particular right of any one of 
the parties, can be maintained by means of the remaining article; and 


therefore the diviſion is not ſet aſide in favour of the legatee on ac- 
count of the priority of his claim; on the contrary, the remaining ar- 


A bequeſt of 
„ the third 
« of” an ar- 
ticle, part of 
which is af- 
terwards de- 
ſtroyed, holds 
with reſpe& 
to a third of 
the remain. 


der. 


ticle is divided among the parties, according to the nature of their re- 


ſpective claims. 


Ir a perſon bequeath to another a third of his clothing,” of 
which two thirds are afterwards deſtroyed, and the remaining third 
exceed in value a third of the whole property of the teſtator, the lega- 
tee is in that caſe entitled to only one third of the veſtments that re- 
main. Lawyers, however, have obſerved that this is only where the 
veſtmeats are of different kinds; for otherwiſe they are conſidered in 
the ſame light as dirms —and ſo likewiſe of all articles of weight, or 
eee dae de of capacity, as it is poſſible, in thoſe alſo, to Wan 


complete the right of particular partners to particular portions, — 


whence it is that a diviſion of ſuch among partners may 5 com- 
pelled. 0 


Ir a perſon bequeath to another 4e the third of his three flaves,” 


and two of them afterwards die, the legatee is entitled only to a third 


A legacy of 
money muſt 
be paid in full 
with the pro- 
| tyin hand, 


although all 


of the value of the remaining ſlave; and the ſame rule alſo holds with 
reſpect to different houſes. Some lay that this is according to Haneefa 
only ; and others, that it is the opinion of all our doctors. The com- 


piler of the Hedaya remarks that it is approved, proeeeding upon the 
general rule before ſtated, that © in all articles which admit of the 
rights of the partners being united in them. it is to unite 


* the * of the legatee.” 


Ir a eſa hat eſtate conſiſts, partly of ready money, and part- 
ly of debts due to him from others, bequeath to another one thouſand 
dirms, and that ſum exceed not a third of the exiſtent property, it 1s 
paid to the legatee without any dedüction. If, on the contrary, it 


exceed 


* s 


Cray. II. W 1 b L 8. 


exceed a third of the ready property, hei is only to receive a third of the 
amount in hand; and afterwatds a third muſt be paid him, of what- 


ever ſums may occafionally be recovered by the heirs, until in this 
manner the amount of the legacy be completely diſcharged. The 
reaſon of this is that the legatee is (as it were) a partner with the heirs; 
and therefore, if his G in particular were diſcharged with the ready 


property (by its being applied to the payment of the whole of his lega- 


wi 
the reſt of the 
eſtate ſhould 


be expended 
in 1 | 


cy,) an injury would be occaſioned to the right of the heirs, as ready Fo 


ma is allowed to be preferable to en B that | is due. 1 


Ir a perſon leave a third of his property ** 70 Zkvp and Onan,” and 
Omar be at that time dead, the whole of the-third i is given to Zeya, 
whether the teſtator, at the time of making the will, have been ac- 
quainted with the death of Omar or not; for as a defun& is not capable 
of becoming a legatee, he therefore cannot prevent a livin g perſon from 


being ſo;—in the fame manner as where, for inſtance, a perſon be- 
According to one tra- 


queaths ſomething 70 ZE VD and to a WALL.” 
dition from Aboo Yooſaf it is ſaid, that if the teſtator were not acquaint- 


A leg: icy left 


to te per- 
ſons, one of 


them being at . 


that time 
dead, goes 
entire to the 
living lega- 
tee. 


ed with the death of Omar, Zeyd is then entitled only to one half of 


the third; for on ſuch a ſuppoſition the will in favour of Omar was 


valid in the opinion of the teſtator; which ſufficiently indicates his will 


and intention to have been that Zeyd ſhould receive only one half of 


the third. But if, on the other hand, he was acquainted with the 


circumſtance of Omar's death it is evident that he intended that Zeyd 


ſhould receive the whole, as a will! in favour oy a dens man is vain and 
uſeleſs. 


* 


Iy a nerlbis will that one third a his property ” hs Avid, at a le- 


gacy, between LevD and OMAR,” and Omar be at that time dead, 


Zeyd is entitled to only one half of the third; for the words uſed by 
the teſtator clearly denote his intention that each' ſhould have a an half; 


but _ wen at that time dead, the wall with reſpect | to him is 
void. 


Rrr 2 


A wy be- 
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two perſons 


indefinitely, 


if one of them 
die, a moiety 


of it only goes 


to the other. 
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A bequeſt II a perſon who is poor bequeath to another“ rhe third of his pro- 


made by a | | | 1 a 0 : 
. . 45 perty,“ and afterwards become rich, the legatee is in that caſe entitled 


D wy to a third of his eſtate, to whatever amount; for the bequeſt does not 
become rich. take effect until after the death of the teſtator; and therefore the con- 
dition of its validity is, his being poſſeſſed of property at #he time of 
his deceaſe. The Law is alſo the ſame in caſe the teſtator, being 
rich at the time of 1 55 the will, thquldafterwards-bogboee e and 


again W wealth. „ . 


99' 


& bequeſ of is a erte bequeath % A third of his Got“ to another, and it 
any Wi happen either that he has no goats, or that ſuch as he had were de- 


not exiſting 


in the pol- ſtroyed before his death, the bequeſt 1 is null; for the condition of itz 


ſeſſion or dif. 


poſal of the, validity is, the teſtator being poſſeſſed of the property at the time of bis 
3 * 1 * deceaſe, which is not here the caſe. If, on the contrary, having no 
null,  ooats at the time of making the will, he ſhould afterwards acquire 
goats, ſo as to leave ſome at his death, one third of them goes as a le- 
gacy to Zeyd (according to the Rawdyet Sabreſ; ) for here the condi - 

tion of validity (namely, that the teſtator die SRI 


5 exiſts. 


unleſs ; we || I a be" dete © g'GOAT of his property” FR 2670 ad; af: 
—_— ter wards die without leaving any goats, the price of a goat muſt in 


e Ner- that caſe be paid to Zeyd; fot the teſtator's expreſſion © a GOA of hrs 


charged by a property denotes his intention to bequeath the worih of the animal. 
up W If, on the contrary, he neither bequeath ** 4 . of his property, nor 
; &< one of his goats,” but ſimply r . goat,” (to Zeyd) without any 
relation to his property or herd of goats, in that caſe there is a differ- 

ence of opinion, ſome ſaying that the bequeſt is not valid, as the ab- 
ſolute expreſſion of the teſtator denotes his intention to have been a le- 
gacy of the animal itſelf, of which he had none, - whilſt others main- 
tt½.in it to be valid, for this reaſon, that the teſtator having ſpecified a 
goat, of which he had none, muſt be ſuppoſed to have intended the 
worth of it. If, on the other hand, the words of the teſtator were 


„ be queath 


car. IL Ww 1 8. 


« T:bequeath one If my goats,” in that caſe the ROPP is evidently in- 


valid; becauſe the relation to his herd of goats determines the legacy 
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to have been reſtricted to the animal itſelf. (A variety of caſes of this 8 ; 


nature n e and are determined: on the. W now (laced. 2 


lx a aged deten 6 *q hr a; his property 10 his A Warte 
© to the difireſſed, and to beggars,” and the Am-Walids amount to 
three in all, —in that caſe; according to the two Elders, a third of his 
property 1 is, after his death, divided into five ſhares, of which three 
are given equally among the Am- Malidr, one to the diſtreſſed, and 
one to beggars. ' Mohammed, on the contrary, ſays that it is to be di- 
vided into ſeven ſhares, of which three are diſtributed in equal por- 
tions _— the Am-Walids, two 1 to the d and two to 
bes. e L tered aid e 
Tr a Nel Wett * be f hrs property to a certain abou and 
to the al Preſſed, ” in that caſe, according to the two Elders, the third 
is divided into two equal parts, one of which is given to the perſon 


named, and the other to the diſtreſſed; whereas Mohammed maintains, , 


that it muſt be divided 1 into three ſhares, one to be given to the faid 
perſon, and two to the diſtreſſed. 


— 


I a 8 bequeath « a \ third of 72 property fo the d. refed, Y the 
two Elders are of opinion that the executor may in that caſe give the 


whole of the third to one diſtreſſed perſon ; ; whereas Mohammed holds 
that it caundt be given to fewer than two. 


Is 3 22 e eee 1 dirms to Zeyd, and one hundred 
to Auro, and afterwards Welse Bicker to be a eee with n 


be The 8 are a ako, as (in this 5 ſome following 3 _ turn 
on certain peculiarities 1 in the grammar of the Arabic language. 


Diſtribution 
of a bequeſt 
made indeh- 
nitelyto three 
different de- 
ſcri tions arg 


perions 


. an in- 
dividual, and 
a particular, 
claſs of „ 

le, 
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or to à par- 
ticular Claſs 
of people 
alone, 
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ted, by the 
teſtator, to a 


participation 
with two 
other lega- 
sees. 


* Boo LII. 
by ſaying I TOR made thee Bicker a ſharer with Zeyd and Omar,” 
Bicker is in that caſe entitled to a third of each of their portions, in or- 
der that he may be put on an equality, as the words of the teſtator 
evidently imply that intention, for the term uſed by him [Shirkat} 
literally means equality, which it is here poſlible to preſerve, and there 
is no impracticability in the execution of the bequeſt. It is other wiſe, 


: 0 where the portions of the legatees are unequal, as if the legacy of Zeyd 


An acknow- 


ledgment of 
debt, upon a 
deathbed, is 
efficient to 
the extent of 


a third of the 


eſtate. 


were four hundred dirms and that of Omar two hundred, and Bicker. 


were declared by the teſtator to be a ſharer with them; for in that Caſe, 
the eſtabliſhment of an equality is impracticable, and therefore Bicker. 


is entitled to receive a moiety of each of their ſhares, that they may be 


brought as nearly on an n equality as poffi INe., wilt god ne ait 


"ts a perſon, on 1 death bed, ſay to his heirs, «1 am indebted: to 
„ Zeyd, and you muſt credit what he ſays,” in that caſe the claim of 


Zeyd, to any amount not exceeding a third of the eſtate, muſt be ad- 


mitted, although the heirs ſhould falſify it. This proceeds on a fa- 
vourable <onftrachon. Analogy would ſuggeſt that the declaration of 
Zeydis not to be credited; for although an acknowledgment concerning 


a thing undefined be approved, {till its effect depends upon the aſcer- 
tainment of it; and as that cannot be had, becauſe of the death of the 


acknowledger, it would follow that the declaration of Zeyd is of no 


weight. The reaſon, however, for a more favourable conſtruction, 


in This particular, is, that the object of the acknowledger is evident- 


ly to give Zeyda preference over his heirs; and it being poſlible to ex- 


ecute Yi deſign in the way of a bequeſt, and men being (moreover) 
deſirous of diſcharging themſelves of obligations where they may know 
of the debt itſelf, but are uncertain as to the amount, (as having 
forgotten it,) the acknowledgment is therefore conſidered equiva- 
lent to a bequeſt of which the amount is left to the determination of 
the legatee, —whence the matter is regarded i in the ſame light as if 
the acknowledger had ſaid to his heirs, if Zeyd come and claim any 
by thing from Jou on oy behalf, pay him the fame, to whatever 


ohh amount, 


Car, II. W 1 L 8. 


4% amount, —which Rvthitaiider would be recognized and complied 
with, to the amount of one third of the eſtate ; and the acktiowledg- 


ment being thus equivalent to a bequeſt; the declaration of Zeyd muſt 


) 


be credited: to the amount of one third of the acknowledge” s eſtate, 
and no more. If, therefore, beſides the acknowledgment” in queſtion, 


the dying perſon had made various bequeſts in favour of others, one 
third of his eſtate muſt be ſet apart for the legatees, and two thirds 


for the heirs, when both parties muſt be required . to verify” the de- 


* claration of Zeyd to ſuch extent as they may think proper.” Now, 


if both parties acknowledge that there is ſomething owing to Zeyd, it 


is evident that there reſts a debt upon the eſtate affecting the ſhares of 


each reſpectively; and accordingly, a deduction is made from the le- 


gatees, to the amount of one third of what they acknowledge to be 


owing to Zeyd, and from the heirs, to the amount of two thirds of 
what they have ſo acknowledged, in order that the acknowledgment 
of each party may be carried into execution in proportion to his right 


in the whole eſtate. If Zeyd ſhould claim ſtill more than what falls 
to him in virtue of this acknowledgment of the parties, each party 


the heirs and legatees] muſt be reſpectively required to make oath, to 


the be of their knowledge, or, in other words, to this effect, that 
they do not Ino of any more being due to Zeyd; for they cannot 


be required to ſwear poſi tively, as their oath regards a matter between 
the claimant and the ane merely, and in which they are not 


Ms 
| be. ; 
Ir a perſon bequeath any article jointly to one of his heirs and a 
ſtranger, in this caſe the bequeſt in'favour of the heir is not admitted, 


and a moiety only of the legacy 1s given to the ſtranger ; becauſe, as 
an heir 2 the capacity of being a ee , he therefore ob- 


The n 40 an heir to ſucceed to a legacy does not arſe from any natural or ori- 
zinal defect in him, but is occaſioned ſolely by the ordinance of the LAw in this OO 
which ſuſpends i it upon the conſent of his -co-heirs. 


aruas 
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Aj joint be- 
queſt to an 

heir and a 
ſtranger is 
executed in 
favour of the 
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latter only. 


to the extent 


of one half; 


* 


and ſo like- 


wiſe a joint 


bequeſt to the 


murderer of 
the teſtator 
and a 


ſtranger. 


I u I 8. 
ſtructs the ſtranger in the title which he wavld otherwiſe nah to the 


complete legacy. It is not ſo where a legacy is left between. one per- 


ſon living and another dead, for here the whole goes to the living 
legatee, ſince as a dead perſon is incapable of 3 to a mung 
there is eee in this we e cen WH: 43 
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1s a quot e a will n my l in 1 ele of ua bed and a 


asg in that caſe the murderer is not entitled to any thing, and 


the ſtranger receives only a moiety of the legacy, for the weed aſ⸗ 


ſigned i in the foregoing caſe, to wit, that the murderer (like an heir) 
; poſſeſſes the capacity of being a legatee, and therefore obſtructs the 
ſtrauger's title to the whole, as there ſtated. It is otherwiſe. where a 
perſon, on his deathbed, makes a declaration of any ſpecific thing ot 
ſum due by him to one of bis heirs and a ſtranger jointly; for there 


the declaration is invalid as well with reſpect to the ſtranger! as the | 
heir. The reaſon of this diſtinction is, that a will or bequeſt is an 


| indication of endowment ; and as, by it, a joint concern is eſtabliſhed 


* 


Any aceident 
occaſioning 
uncertainty 
with reſpect 


to the lega- 
tees annuls 


the will, 


between the two legatees,” the bequeſt is therefore valid with reſpect 
to him, of the two, who is not under a legal incapacity, namely, the 


ſtranger ;—whereas a declaration or acknowledgment is an agnnuncia- 


tion of the right of the parties in whoſe favour" it is made, referred to 
a paſt time, under the deſeription of joint concern, a thing which 
cannot be eſtabliſhed; for the eſtabliſhment of it with reſpect to the 
ſtranger only, independant of the deſcription of j joint concern, is con- 
trary to the tenor of the dying perſon's declaration; and the eſtabliſh- 
ment of it (on the other hand) in the manner of joint concern, occa- 
ſions the eſtabliſhment” of a declaration i in nn an min hy wht a 
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ty a ee vouch three garments of different prices, „Mavigg 
5 beſt to Zeyd, the next in value to Omar, and the worſt to Batz, 
and one of theſe garmetits be afterwards loft, Without its being k known 
which of them it was, and the heirs of the teſtator declare, to each 
4 CI. legatee 


ome in 2 that his a * loſt, ” the bequeſt is null in 
toto, as it is in this caſe uncertain who are the legatees, and ſuch un- 
certainty occaſions an annulment of the will, ſince the Kdsee cannot 
paſs a decree concerning a thing unknown. If, on the contrary, the 

heirs make over the two remaining garments to the legatees, the 
bequeſt is not null, but ſtill continues in force, and thoſe two gar- 
ments are divided among them, by two thirds of the beſt being given 

to Zeyd, two thirds of the werſt to mae and the de 1188 of 0 
each to Omar. is bh | ws Te, 1 


Is 204 Wedh to Oni a perle apartment of A houſe + Ketd' i Bequeſt of an 
partnerſhip between him and Bicker, it is requiſite that a partition be. agar Tx 

made of the houſe; and then, if the apartment ſo bequeathed ſhould houſe. 
fall within the ſhare of Zeyd, it mult be given to Omar as his legacy, . 
according to the two Elders; whereas, according to Mohammed, he is 
entitled only to one half of it. If, on the other hand, the apartment fo. 
bequeathed ſhould not fall within the ſhare of Zeyd, then, according 
to the two Elders, a number of cubits equal to the ſize of the bequeath= _ 
ed apartment muſt be given to Omar from the ſhare of Zeyd, where- 
35, according to Mohammed,' he is entitled only to half that number. 
The argument of Mohammed is that in this caſe the teſtator has be- 
queathed partly his own property, and partly the property of another, 
inaſmuch as the houſe was ſhared equally. between him and Bicker in 
all its parts. The bequeſt; therefore, takes effect with reſpect to the 
former, but remains ſuſpended with reſpect to the latter; and if, 
upon the partition, (which is a ſpecies of exchange) the apartment fall 
within the ſhare of Zeyd, till that part of the bequeſt which had re- 
mained ſuſpended does not take effect, any more than Where a perſon 
bequeaths to another ſome article Which does not belong to him, and 
afterwards purchaſes that article. Where, moreover, upon a parti- 
tion of the houſe, the apartment in queſtion falls to the ſhare of the 
teſtator, his bequeſt takes effect with 1 5 5 to 45 actual legacy, 

Vol. Fad! 2 1 8 Li SCAT HILL C0] namely, 


s 4/4 448. 7 Ide 
TI an half of the apartment; whereas if, on che contrary, it 
fall to the lot of Bicker, Amroo (the legatee) is to receive from the 
ſhare of Zeyd, a number of yards equivalent to half the apartment; 


becauſe, upon the actual legacy failing the bequeſt muſt be executed 
by means of the conſideration received in exchange for it; in the ſame 


manner as where a perſon bequeaths a ſlave who is afterwards killed; 
in which caſe the legacy muſt be executed from the compenſation re · 
ceived for his blood: (contrary to where the ſlave is „,; for in this 
caſe the bequeſt has no connexion with the price received, but is com- 
pletely annulled by the ſale; whereas a bequeſt 1 is not annulled by a 
partition, as that is alſo a ſpecies of ſeparation of property. )—The ar- 
gument of the two Elders 1 is, that the teſtator has certainly meant to 
bequeath an article in which bis property may be firmly and ſolidly 
eſtabliſned by means of partition; for his apparent object is to be- 
queath an article which in every reſpect may be productive of uſe; and 
that can be accompliſhed only by partition, as the uſe of a NOk4u of 
which the property is ſhared in'common with another is defective.— 
Where, therefore, the apartment bequeathed, upon a partition being 
made, falls to the ſhare of Zeyd, and his property in it is firmly eſta- 
bliſhed in toto, his bequeſt of it takes complete effect. With reſpect 
to what is urged by Mobammed, that · partition is a ſort of exchange,” 
it may be replied that the quality of exchange, in partition, is merely 
ſecondary, the original deſign of partition being, that each may enjoy 
the complete uſe of his own ſhare, (whence it is that the parties 
may be compelled to a partition of it ;) according to which original 
deſign the apartment may be ſaid to have been in the poſſeſſion of 
Zeyd from the beginning. Where, on the other hand, it falls to 
the+ ſhare of Bicker, in that caſe the bequeſt of Zeyd takes effect 
from the ſhare allotted to him, to the quantity of cubits of the whole 
apartment; becauſe that quantity is the conſideration for the apert- 
ment, as has been already ſtated; —or, becauſe the bequeſt muſt be 
thus conſtrued, that the teſtator, by the apartment, merely. meant 
2 ſu um of meal! urement oquralent thereto, in order that his deſign 
may 
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may be anſwered as far as the nature of the POINTY bes: 
cauſe the teſtator may have /radant that the apartment ſhould. go. to 
Omar, provided it fell to his ſhare upon a partition, or otherwiſe a 
ſum of meaſurement equivalent to it; this caſe bring arialogous' to 5 
that of a man ſuſpending the freodom of a child born of his female flave, 
and the divorce of his wife, upon the circumſtance of his female ſlave: 
bearing the child, (by faying, upon my female ſlave being dehver- 
ed of her firſt- born child, fuch child is free and my wife divorcedz' [Js 
which is conſtrued" to mean ay child, to produce the divorce, ad a 
hing child to produce the emaneipation. I It is ta be obſerved that 
v here the apartment does not fall to the ſhare of Zeyd, if the extent 
of the whole houſe be ons hundred cubits, and that of the apartment 
ten, Mohammed in that caſe is of opinion that the ſhare of Zeyd is to be 
divided into ten parts, of which nine muſt be given to the heirs, and 
one to Omar hereas the two E/dirs hold that the ſhare of Zeyd is 
to be divided into five parts, of which one moſt be given to Omar, 
and four to tho teſtator's heirs, (With reſpe& to what is mentioned 
in the Heddjo,” that [according to the two Edv « the ſhare of the 
teſtator is divided into eleven parts, of which two are given to Omar 
% and nine to the heirs,” it is a miſtake, for this mode of diviſion 
_ obtains only in caſes of declaration or acknowledgment.) It is here pro- 
per to remark that if an achnow/edement be made under the ſame cir- 
curſtances = 1 A r if 18305 we e an ROE of 
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* 9 and FIRES Ae tack; Ah be tranſlator pres dan * a 
nate in; order to avoid an interruption of the context. 1 27 
„ORC. If ſuah be the teſtator's meaning, * is the baus apartment given 
to Omar when it falls to the ſhare of Zeyd?” | 
« RxpLy.—TPhe apartment in queſtion is made the'logacy, ws it galls to the ſhare 
of Zeydꝭ for this reaſon; that'ip thus ſettling the matter a regard is paid to-the two chief 
« diſtinguiſhing circuniſtances of the caſe, namely, the quantity or ſum [of the, thing be- 
« queathed,], and the inveſtityre [of the legatee] with the actual apartment: and as, 
where the apartment falls to the lot of Bicleſ, it is impoffible to pay attention to both | 
4 een W in that caſe ſuffices · to pay attention to the 8 


ee eee 
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the inen ten oubits, in a houſe of one hundred cubits;/ which ad 
poſſeſſed in common with another, to be the property of Omar, ſome 
ſay that in this caſe alſo a difference of opinion obtains between: the two 
Elders and Mohammed; whilſt others maintain that there 18 no difference 
af doftrine in this point, Mohammed alſo holding (in common, with the 
two Elders), that in caſe the ſaid apartment. fall to the ſhare, of Zeyd, 
it goes complete to the acknowledgee [the perſon, in whoſe favour the 
acknowledgment is made, ] or otherwiſe, that the ſhare of the acknow- 
ledger is divided into eleven parts, of Which two are given to the ac - 
know ledgee and nine to the acknowledger. Thereaſonof thislaſtadjuſt- 
ment is that the acknowledger here makes his acknowledgment to this 
purpoſe; the houſe which, excluſive of that apartment, meaſijres 
«© ninety cubits, i is the joint property of me and my partner, of which 
& forty-five appertain to me ;”” and the acknowledgee claims ten cubits 
from the fifty which fall to the ſhare of the acknowledger. The fifty 
cubits therefore, which conſtitute a moiety of the houſe, are divided 
between the acknowledger and acknowledgee in this way, that the 
acknowledgee takes in the proportion of ten cubits, and the acknow- 
ledger in the proportion of forty-five, and accordingly that moiety of the 
houſe is diſpoſed of in eleven ſhares. It is otherwiſe with refpe& to a 

| bequeſt, as before ſtated ; for there this mode of diviſion cannot obtain, 
as the teſtator, in making his bequeſt, cannot be ſuppoſed to have ſaid 
«© this houſe, except ſuch an apartment, is in common between me 
and my Fange ſince if he were to {peak thus his bequeſt would be 
null, as the b. bequeſt of another's property is not approved. Moham- 
med further remarks that the difference between a bequeſt and an àc- 
knowledgment is this, that an acknowledgment affecting the property 
of another is approved, (inſomuch that 15 a perſon, were to declare 
that 14. ſuch a thing, held by Zeyd, is the property of Amroo, ' and 
this perſon ſhould at any time thereafter become proprietor of that 
thing, he is directed to deliver it up to Amrao,) whereas a bequeſt of 
the property of another is utterly null and void, inſomuch that if a 
perſon bequeath any thing belonging to another, and afterwards be- 
| | | | | ä come 
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IS f erdbl en Cs belvngits) another; "ey The renin | 
execution of the bequeſt reſts entirely on the conſent. of the proprietor; of wes. 
and it is optional in him to confirm it, or not; as he pleaſes." If he, 1 
therefore, after the death of the teſtator; give his con ſent, the bequeſt upon the pro- 
is valid, and the money paid to the legatee accordingly” This conſent; fn. 
however, is purely voluntary and gratuitous: hence if, after ny 


nen W & pre refuſe e pay the nue, pre . 
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Ir two Kits We pee of their father's eſs, A b of An heir, after 
thoth then declare that · his father had bequeathed a third of his pro- partition of 
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the eſtate, ac- 
66 Ves to Oe ds * on devlarer] in muſt 1 in T0 o_ make over a third poor 
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* Thers being og a ah e ie deviation 23 the ori iginal pM 9 1 allo fome « con- 
fuſion in the ſubject, (owing to the quantity of extraneous matter introduced by the Perſian 
N the tranſlator thinks it his duty to give the whole paſſage literally, from 

„ as ſtated in the Arabic copy Where the apartment falls to the other partner, 

« 4 the teſtator, the houſe meaſuring one hundred cubits, and the apartment ten cubits, | Youu 
« the teſtatorꝰ $ ſhare i is divided into ten lots, nine for the heirs,” and one for the legatee.— 
“This is according to Mohammed; for he ſuppoſes the legates to multiply a moiety of the 
apartment by five, (the number of cubits:jt meaſures,) and the heirs the half of the re- 
© mainder of the houſe by forty-five; and thus the whole will , compoſe five. lots [of ten 
« cubits,] which makes ten [lots of five cubits.— But according t to the two [lars] i it is 
« divided into eleven lots; becauſe they ſuppoſe the legatee to multiply by ten, and the 
« heirs by forty-five ; and thus the whole compoſes eleven lots, two for the legatee, and | | 
4 nine for the heirs. —lf declaration [acknowlgdgment] be put in the place of bequeſt, it is ” 
« faid there i is a difference of opinion: but it is alſo ſaid that thete is no difference on the 
c part of Mohammed, the only difference, according to him, being that an acknowledg- 
« ment affecting the property of another is valid, —inſomuch that he who makes an ackriow- 
« ledgment concerning property poſſeſſed by another 1 in fayour of Aa different perſon, and 
« afterwards obtains poſſeſſion of the ſame, muſt be directed to give it ug to the acknqw- 
„ ledgee ;—whereas a bequeſt affecting the property of another is null; inſomuch that if 
4 the teſtator ſhould by any means afterwards become FOO wats Papel WA | 

« die, as eee, de e ee 
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favour of ane of his portion to Zend. This proceeds upon efainunable conſtruction. 


Mohammed, on the contrary, maintains that the declarer is to. make 
over an half of his portion to Zeyd; (and ſuch is what analogy would 


pr ie of ſuggeſt ) becauſe when this ſon made the declaration that Zeyd. was 


much as himſelf, whence it is requiſite that he make; over « moiety of 
his portion to him, in order that both, may be placed on an equality. 


entitled to a third, he then in fact deelared Zeyd to be entitled te as 


The reaſon, however, for a, more favourable conſtruction in this parti - 
cular i 18, that the ſon has here made. a. declaration, in favour of Zeyd. 8 


of one third, affecting the whole. eſtate indeſinitely; and as the whole 


eſtate has gone in two portions, each falling to each ſon reſpectively, 


it follows that the ſon has made his declaration, 1 in ben, N Fee wr 


Bequeſt of a 
female ſlave 
who (previ- 
ous. to the 
partition of 
the eſtate) 
produces a 


child, 


1 10 only to a Hr * 9s OB pontien. 1-3 Jody 21 
Ir a ; perſon We a Pants lat Female e to Zegd, and after 
his death the ſaid ſlave bring forth a child, the legatee is in that caſe 


entitled to both the mother and child, provided, bawever, that their 


added value do not exceed a third of the eſtate, for then Zeydis to re- 
ceive the female ſlave, as far as a third of the eſtate, and if her value 
be ſhort of the third, the reſidue myſt be made up to him from the 


value of the child. This! is according to Haneefa. The two diſciples, 


on the contrary, maintain that in this caſe the legatee is to receive to 


the amount of a third of the property from both the mother and child, 


holds that in this caſe the female flave muſt be made over to the legatee 


in proportion to their reſpective values. Thus if the value of the mother 


be three hundred Arms, that of the child the ſame, and the other effects 


amount to ſix hundred dirms, the whole forms an eſtate of one thouſand 
two hundred dirms, of which a third is four hundred. Now Haneefa 


in payment of three hundred dirms, ; and he alſo receives one hundred de- 
ducted from the value of che child hereas the two diſciples main- 
tain. that he is entitled to a deductien of two thirds: from the value of 
each. The argument of the two diſciples is, that the child is vir- 


tually included in the — from its being (as it were) a — 
8 | on 


Cinan, I F7bik 
on the original ſubje&t of it, and that therefore the bequeſt muſt be exe · 
cuted proportionally from both, without prefererice or dliſtinction.— 
The argument of Hanegfa is, that the mother is the original ſubject of 


the bequeſt; and the child only a dependant; and the dependant can 
not obiract 2 2 79 Mp. p noreover, the 1 71 were e 0h 7 1 5 


| cee prior to waere a nd the accoptaies of the: har 
for if it ſhould take place afterwards, the child inconteſtibly e to 
him, as being the offipring of his property; for his right eee 0 
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I T is to be obſerved, as a 1 WW that where a Wt 8 
performs, with his property, any | gratuitous deed, of imtnediate 20 of im- 


mediate ope- 


operation, (that is, not reſtricted to his death,) if he be in health at ration if en · 
the time, ſuch decd js valid to the extent of all his property, or, if * 
he be ſick *, it takes effe&t'to the extent of one third of his property; re to 
and where 4 Perlen e foal ws, mA. Ks Propenty, reſtifted — third ind of 
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C 45 — (a ths Cn erved) literal} 
the language of the LAW however, it is always uſed to ſignify: An „ is, 


0 lick of a . r 1 that, ſenſe it is invariab y tc be underſteod throughout 
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the property to * circumſtance of his deceaſe, it "OR effect to the extent 4 

ww third of his property, whether, at the time, he be ſick or, in health. 
If, on the contrary, a perſon make an acknowledgment of debt, ſuch 
acknowledginent is of effect to the whole extent of his property, not⸗ 


withſtanding it be made during ſickneſs, as this is not à . Gate. . 


deed. Still, however, a declaration of this nature, mage in  healt . 


precedes a declaration of the ſame nature made 1 in fickne6... 11 f is. allo, 
to be remarked, that A fickneſs of which a pry aber warde wrote 
is conſidered, in raw, as 5 health *, Von ri tran Wreg 
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An „ Ir a dek VEN donks an e ol 9 8 favour of a 2 


. eg Fee woman, or make a bequeſt 1 in. her favour, or beſtow Al gift 


valid in f- upon um and afterwards marry her, and then die, the acknowledg- 


vour of a 
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perſon who ment is valid; but the bequeſt or gift is void; for the nullity of an 


nn pig : acknowledgment i in favourof an heir depends on the perſon having been | 
won, _ not an heir at the time of making it it, „whereas the nullity of a bequeſt i in 
a beque ; 


not an heir at the time of the acknowledgment, but had become fo [by 
marriage] at the time of the teſtator 8 death, the acknowledgment | 18 


gift; favour of an heir depends on the legatee being ſo at the time of the 
teſtator's death, as has been already explained ; and as the v woman Was. 


therefore valid, but the bequeſt i is void; and ſo likewiſe the gift, 1 it heing 
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ls ſubject to the ſame nan as the boa 5 1 


3 
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neither 3 ir a fe per ſon wks an Pe. or of debt, hs by his 1 7 


acknowledg- his ſon, or make a bequeſt 3 in, his favour, or beſtow a gift upon him, 


ment ſo made 


valid, if he at a time when the ſon was a Chriſtian, and he [the ſon] afterwards, 


principle of 


inheritance previous to his father's death, become a Muſſulman, all thoſe deeds. 


menen os acknowledgment, gift, or bequeſt, are void: the bequeſt and the 


in the perſon 


previous to gift, becauſe of the ſon being an heir at the death of his father, as 


the deed, 


gf 


2 This paſſagh has no Se in the Arabic copy. It 10 bern isee deze in the Pere 
ſian verſion as a premiſs neceſſary to the completely underſtanding of what follows. © $: 
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above rohineds 5 and the + acknowledgment, t. Wee the | 


ſon, 
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ny on account of the tad! Tania yg of fellgſön, Ns wot 


an Heir at the time of making it, fill the tay 4a cauſe of infleritance' (name- 


1y conſanguinity) did then exiſt] which throws an inplitation oh 


way have ki a falſe 
ent of part of his fortune to his 
It is different in the caſe of marriage, 


the father, as it ingenders a mcih that he 
E in order to ſecure the deſcei 


acknowledgment, and had ho e 


as above ſtated 5 for there 
ahh cauſe of inheritance, (namely, marriage, } occurred poſterior to the 
ence previous thereto; for ſuppoſ- 
ing the marriage to have exiſted at the period of makin; g the acknow- 
ledgment, and that the wife, being then a chriſtian, ſhould after- 


wards; before the hüſband's death, become a e in that caſe it FTE 4 


+ IE) wm Hay 10-79 


[98 acknowledgment] v would not "be valid. 
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Is a fick perfon CE an eh 
his ſon, Who! is an abſolute flave o or Mokatib,—or beſtow 2 a gift, upon 
him, o or make a bequ eft 1 in his favour, and the fon, ſhould afterwards, 
before the death of is father, obtain his liberty, © in that caſe, none of 
theſe deeds are valid, becauſe of the reaſon expl ained in the 1 ced- 
ing exaraple, | : It i is related, in the : Mabſoet, under the "head 0 
knowledgmientts, that hs the acknowledgment of; a, fi ck perſon, in ff favour 
of his ſon who is a flave is valid, provided TG be not in debt; 
<< for in that caſe the acknowledgment is, in el ect, 1 in favour of fe 
<« maſter, who is a ſtranger ;'and an acknowled gment in favour of a 
4 ſtranger is valid ;—whereas, if the ſhve Were involved in 7 
his father 8 acknowledgment in his favour would not be war's 8 
jn ſuch caſe it could not be conſtrued to be in favours of the l 
« fince an indebted ſlave i is the proprietor of his own acquiſition * fy, 
The bequeſt | is, however, invalid, becauſe to eſtabliſh 3 it regard. muſt 


be paid to the time of the teſtator's death, and the ſon 1s at that 


time an heir, as being then free. With reſpect, indeed, to the 3%, it is 


ſaid to be r provided the flave be] not indebted; IVE a pF, is 
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Probably meaning * in the Makes e 


Vol. IV. Tri” 


gment « 45 . due het him. 10 


who after- 
. wards be- 
comes free 


4 
| of Aer 


an 


Such acknow- 
ledgment, 
gift, Or be- ; 
queſt, in fa- 
vour of a ſon, . 
being a _ 


previous to 
the father's. 
deceaſe, is 


nevertheleſs 
void. | 


Rule for aſ- 


certaining 2 
deathbed ill- 


1607. 


away the idea of /i ckneſs in thoſe caſes is determined at one year; and 
if after that time the invalid ſhould become bedridden, he i is then ac- 


Beox LY. 


L L S. 
an immediate transfer 5 ** and as the ſon is at that period 
a ſlave, the gift is in effect in favour of his maſter: but if he beinvoly- 


ed in debt the gift is invalid, as in that caſe he is maſter of his own 
acquiſitions, and a gift is eonſidered as ſuch, According to the more 


commonly received authorities, however, the giſt is void on either 
ſuppoſition : for as a gift during a mortal illneſs is 


equivalent to a be- 
queſt, it is therefore invalid, in the fame manner as ON heave would 


be which was made 1 in favour of the Jams n. 


I POWAY __ e perſons, PWR their d 
has continued for a tength of time, and they are in no e Fg 


ger of death, do not fall under the deſcription of lick L Margen,] 
| whence deeds of gift, executed by ſuch, take effect to the extent of 


their whole property; becauſe, when a long time has elapſed, the pa- 
tient has become familiarized to his diſeaſe, which is not then ac- 
counted as fcb. (The length of time requiſite, by its lapſe, todo 


counted as one recently ſick.) If, therefore, any of the ſick perſons 


thus deſcribed make a gift in the beginning of their illneſs, or after 


' they are bedridden, ſuch: gift takes effect from the third of leh pro- 


perty, becauſe at ſuch a time there is apprehenſion of death, (whence 


medicine is then adminiſtered to them,) and ee tho diſorder i 
then conbdered as a deathbed . ft Kg. 


Capo If. 
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Is 2 Fe on wikis Jeathbed;\ehtneiguit 2 ſlare, or give a portion 

his property to another, or make a Mobubdr , in purchaſe or ſale, 
by buying an article at an ver- value, or ſelling it at an uner- value, 
Sor concerning the dower, hire, or ſo forth, become ſecurity 
for another, all theſe deeds are confidered in the light bequeſt. 
and take elfe to the extent of a eee aſtate .. n 
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ft dee Mußubd: [of nd and 
cles Gp SA flave, and after his death]: the third « 6f his pro. 
perty ſuffice not for both, in tfrat caſt Hanvefa'is of opinion that the 
Aber has the prefrrence; x other words, if, after executing che 
Mohabat, any part of the chert remain, the flaveris, without recom 
N free in that proportion, and muſt perform er labour 
remaindex of: his AE e e en e ee e 

Fr ES EY 10 % tn O7 WOO V TOMGTLOHIAN 12 
Abe n/a ak aa { Cppiankaſet or ſelfer-who gives more, 


or takes leſs, for an article than its raal value; romnives at the lo. — This term, therefore, 
is not confined to ſale, but extends to every act in which the perſon connives at his own 


loſs, ſuch (in the caſe of dower).p paying the, wife' more than ſhe is entitled to, or (in 2 


caſe of hire) paying the hireling more than he had agreed for, —The tranffator preſerves 
the original term, /as/ it is purely! redbnical . The Arnbit text exprefies-this paſſage with 


great brevity: G Mato frees his flave in ſickneſs, or fila or.connives, or gives, it is E- 
ful, and recognized to the extent of a third of of js Fr operty. 
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+ That i is, “ execute any contradd or perform any act, by which he ſu ſuſtains a wi ful . ” 


Ttt 2 main. 


. 
acts of Moba 
bat, on a 
deathbed, | 
take effect to 
the extent of 


a third of the 


property. 


Caſe of a 
Mobabat, and 
an emancipa · 
tion by the 


fe pork. 


f A e Voor LI. 
in- Af, du the contrary, the perſon gelt emancipate the ſlave, and 
theti-makeithe Mobabar; the ſlave, and the perſon in whoſe favour 
the Mohabat is made, are upon a perfect equality, and each takes . 
from the third of the eſtate in proportion to his right as, for in- 
ſtance; the ſlave is emantipated from the third of the eſtate in the 
proportion of his value, and performs emancipatory labour for the re- 

muinder, and the perſon in-whoſe favour the. Mobabdi is made takes 


ivthe proportion ef his Mohabdt, and makes good 'the, remainder.— 
The two diſeiples maintain that the emancipation has the preference 


n both caſes, for it is the ſtronger, maſmuch as it does not admit of 


retractation. Hanegfa, on the conttary, maintains that Mobabat it 
_ the ſtronger, as being interwoven in a compact of exchange; con- 


135 ; alt trary to emancipation, for in that there is noexchangę. If, therefor er the 


ANohabdt be firſt made, it ſets aſide the emanc ation, hecauſe of the 


comparative weakneſs thereof : whereas, if the 'eraancipation be 
firſt made, it obſtructs the Mobabdt, becauſe of its priority, but ſtill 
does not ſet it aſide, as emancipation is incapable of ſetting aſide, Fl 


. - Mohabgt;—whence, in this inſtance, both are placed upon a footing. 


According, therefore, to this, difference , of opinion, if a. perſon be 


i * | | poſſeſſed of two llaves, one valued at two hundred alu, 155 125 


other at one hundred, and firſt fell the former by a Mohabii ſale, for 
one hundred dirms,. and afterwards. emancipate the latter, and die, 
leaying i no other property, in that caſe, according to Hauegſa, the 
Mababdt is is executed j in full, and the other Dave i is required to perform 
emancipatory labour to the full amount of his value; ;—whereas if, on 
the contrary, the emancipation precede the Mobabat, then a third of 
the value of both ſlaves, arnqunting to one hundred dirms, | is divided 
equally between both parties, (that is, between the emancipated {lave 
and the perſon i in whoſe favour the Mobaldt was made ;) 12 accord | 
ingly, a moiety of the ſlave i is emancipated-without any, conſideration, 
and he is to perform emancipatory labour for fifty alrmo more, being 
the remaining half of his 1 ;—and 28 dirms are e deducted, in 
the 
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the manner of Mohabty fem the dave fold tby 2M ab, 1 and his u nts 
price is then one hundred and fifty dirint, for whieh the purchaſer - wg 9 
accbuitable i but the; two diſciples! inaiutain that the ſlave is com 


pletely free in bath inſtandeso: ai the ſarme:manner, if u perſon pen 


his desthbed, firſt ſelb a ſlaus by: NAhHalue; then > emancipate a ſbeond;/ 


49 189 
400 24. ** 
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arid after wards ſell a 5b by Mobabdr, and have no other * 8 

eſe three lives} im that caſe;*accotding to Hausgfa, tlie haf 
of ts ider the beeperey e bie tsü d dd Wie pere Ja whoſy eee 
CCC 
is &ually divided between the Etnaltcjpated fave ald one in Woſe 
favour the laſt Mobibdt was made W Rereas, had He firſt emanci : 
pated one; then ſold the ſecond 'by Mohabar," and iafterwards emanci- 
pated the third, in chat cafe one third of che eſtate would de divided 
into two'equ: ſhäres, - of which one would be ger to the perſon in 
whoſe favour the Mobabds ſale Was made, Aud cus bther equally divided 8 
between tlie two emancipated flaves But the two diſciples maintain | 
that in both caſes thi emancipation! is to be ee ee 00 THOt 
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- "83 is 10 be obſerved, as 1 vs g.rale®, that where a Pete | Mwbabit or 


en ſeveral legacies, | A the thir 4 of 1 5 property ſuffices for the low. . 


21 


5 5 7 in their exe 
payment of the whole, they : are all carried into execution without a b 


preference being given to eitl zer. | But if, beſides theſe legacies, | he aftual be- 
ſhould in his laſt illneſs e mancipate a a ſlave; or dire& the emancipatioh oo” 

to take place after his death, or {ell ſomething by Mobabdt,—in that 
caſe th kinds of emancipation, as well as the Mobabdt, are prefer- 

ed to the legacies, and muſt therefore be firſt execute ted from the third 

of the eſtate, and th e the remainder (it there be an py) i e dequally 


| 15 4 6 4 ed; ' py 
mn the legatees, | | 1 „ 
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pation of 
queſt, tothe 4 à faye,” and one dirm of the number happen to be loſt, in that 


— 2 22 K who 
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The ape, r a perſon, an bis deathbed, ſet; afide due hundred dirms, and um 
noyy oF chat after his death the ſaid ſum be applied to the emancipa 


emancipation 


of a ſlave is caſe Hauegſa maintans. that the will is annulled, and that the reghauie 


annulled by, 


the fubſe- ing inet) -nine Arms cannot de applied to the purpoſe of oma 


K 


mancipating 
let aß u Have. If, on 'the.coutrary, the perſon will that **\ the ſad fam de 


part of it 44 appropriated. to defray the expenge of a pilgrimage to Merra, in 


t not the 


propria. * that/caſe the loſs or e ed does not eee eee 


be ze _ but the remaining nine cxib- 
formance of a ed by the teſtator, , by d. Sp iting : 4 "perſon a from. ſuch a diſtance a5; may 
7 enable him to reach Mecca by means of the fait ſum. (Malſo, in this 
+ laſt caſe, part of the ſum have been loſt or deſtroyed, and there remain 
apart after the return of the pilgrim, it mult be reſtored to the hein 
I be two diſciples maintain that the wilt 15 valid inthe former inſtan nc 
likewiſe, and the ninety-nine dirms applied to the erpancipati | tion. of a 
| flave, in the ſame manner, as (in the other inſtance) to the perform: 
ance of the pilgrimage. The argurgent of Hanesfa: is is that, in the 
former inſtance, the will directs the emancipation of a ſlave valued 


at one hundred dirms; and therefore, if it t were executed with ninety- 
nlite dirms, it would take effect 1 in favour of a perſo e on di fee fm 
1 the intended legatee, Which i Is not lawfü 1. 10 10 is otherwiſe with a 

ehe gb concerning pilgrimage, as pilgrimage i. is Pa a religious bs 
Aa and religious duties appertain exclulively to Gov; and as Go p therefor 
=: the tegates it this jüſtance, a diminution of, the [RIP not mduce 

an execution of the Will in fayonr « of any other then the legatce, fi ince 

4 pügrimage for ninety-nine dirms is performed on on behalf of Gov, is 


- 


much as a pilgrimage | for one. 9 dirms. 80 ome have .obſ ſerved 


that this difference of opmion betweetr Han 22 and a ihe two diſci les 
[34s -* 1 
is founded on the avant f ſentiments they entertain with reſpect to 


the emancipation of a ſlave; the two diſciples holding it to be a reli- 
gidus act, in the ſame manner as che perfortnanct of a pilgrimage; 
| and e donde 8 it as an A in e or the flave Luong 


pation, the ſlave is not not required to perform any.emancipatory. ſer vice 
hate ver, but i is free without fo doing; for althougtrthe manumiffion „ 
was er rr, to a bequeſt: in the proportion beyond à third of 15 ere e 


ee property, 5 it is 7 5 on we heits ating" to it. der 11 
1 l 1 , Ing to 
Is a 1 * 1 « kis elt Lale " fwd at is e 4. A bequeſt of 
66 « ceaſe, and the flave, after the death of the'teſtator, comm. it an of- — 
fence, and the heirs ſurrender him, as a compen ation, to the. aveng- vour of a 


er of offence, the will is void; 'becauſe the ſurrender of him in com- 2 hg 
penſation ſor the offence is approved; for as the- right of the teſtator being made 


muſt yield to that of the avenger of offence, the right of the legatee 1 


muſt conſequently yield to it likewiſe, ſince a legatee obtains his right comminedby 


in the legacy from the teſtator; and as, upon the ſlave being ſurren- him. 
dered in compenſation for the offence, he paſſes out of the property 
of the teſtator, the will is void of courſe. If, on the contrary, the 
heirs prefer paying a redemptionary atonement, the will remains valid, Wha 
and does not become void; (but in this caſe the redemptionar Nene e r 
ment falls entirely upon their property, as they have thenkfelves'un; 9 
dertaken the payment of itz) and 28 the ſlave, by the payment of 
the redemptian, is purified. from the offence, the caſe is therefore 
the ame if he had ak een be ages aha 'of 
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* a perſon 3 to ak * 2 third of his property,” and Where the 


leave, among his other effects, à flave, and the legatee and beirs legatee agree 


agree that the teſtator had „ a the ſlave, but differ with re- dreht 
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been emanci- ſhed wlki2;apgs ſuck: etnaft it ie oro 0 heike el 5 wa | 
en te Was during his health; arid the hieits,” e the dther Pac, f Miel t 
de er u., that it was during his Nav. in that caſe che Word ö ke Rel ; 
cried with meg bb segen aid egates ir eftitied oily te Wir fetbattd ter 
Er he” the value educted fron the tRikd öftthe tettato! | 
: bog 75 Papp bers, the fy rr ads His title to a third of what 

bong! Ay 5 remains after the emancipatidt of theflave, r rante 

+ | during health eee ren Palm wed) hence it nt t 'takkes 
cen wies dhe keſtter Kad eite ae We ane dui ſickneſs 
andi as mauumiſſion during ſiekneſs is 4 ſpecies of b 
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et veſt, ati _ 
Place of a bequeſt of a third of the proper ty, the heifs A 
Lend negators; and as the aſſertion of; A "negator {thedefendan [7 
muſt be credited, the legatee is therefore @titled.to nocht 8 Wb 
— nleſs there ſhould. remain ſome exceſs in the third! of the property 
my over and above the value of the flave, in 'whi ch .caſe the egatee, i. en. 
ts title to och exceſs; or, unleſs the, leg gatee confirm hi 5 affection, b * 
We evidences, in which caſe he is entitled to a third of 'w wh 1 nains of 
- .cx oh 1 850 99 0 after the ale n i a WR... i FR 82 0 6 is 1 0 
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ebe 3 ee eee ee nk t 
caſe of an Ir 4 et die, 110 no other "property, except gba hare an 
r wil ſlave ſay to the heirs 5+ your. father, wh lit he was in healt 
warn << emancipated mb,“ and another perſon, ſay to them . your father 
7 “vas indebted to me one hundred dirms, and the heirs credit both 

— aſſertions, (as, for inſtance, by replying to them together; you 

«+, both {peak truly, )) the ſlave is, in that caſe; Bpm to perform 


emancipatory; labour to the fi of his value, according to 


| r 


Hanegfa. The two diſciples, on the contrary, maintain that the ſſave 
is ee without performing any ſervice whatever, becauſe the 


( «4 a *# p i £ 393 7 3 { 


18 225 CIA wo £32513 & 40 15116: $: £33 Ainatip: 1 1 MET 4 8 al | 
41 „Lian, « is entitled to nothing whatever.” The aan auen nas 
92 mod! ie ſenſe, becauſe of 10 reſervation armee ſtated. 
i 1 \ 1 15 7 5 vf er 


. 


* 


nn po the debt and of unn during health ate eſtabliſhed,  - a | 
jointly, as the heirs have acknowledged bath, at the ſame time, ang 

the emancipation of a ſlave during health does not induce the neceflity ß 

of labour notwithſtanding the æman ipatorC ſhould be involved in debt. 
The argument, of . is, that the ackEnOx ledgrmont vf the debt un 


the pt of the heirs is Kamen dithet of the amangipation.z, be · 
cauſe the form ever peridcd it may have been con- 
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ceaſed owed him « one thouſand dirms, and PET 
poſited one thouſand dirms, f in truſt, with th th | 1 days 
confirm both aſſertions at one and the fame te ; 705 10 f 8 ſe che 2 Io 

two diſciples are of opinion that both claims : are upon. m equal. | Ne, | OT 
and that the one thouſand Amt are therefore to be divided d equally, y 
between the parties; ; whereas Haneefa maintains that the claim of he” fm op x 
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reli gious duties, ſuch 48 pilgrimage, prayers, and ſo forth, it is re- 
quiſite to execute firſt ſuch as are abſolutely incumbent and ordained+; 
and this, whether the teſtator have mentioned them firſt or not; for 
the diſcharge of the ordained duties is of more importance than that of | 
acts which are merely voluntary; and the law therefore ſuppoſes that 


the object of che teſtator was to begin with the performance of them. 


But if the ſeveral duties, the objects of the will, be all of the ſame 
importance, and of ſimilar 8685, and the third of the eſtate ſuffice 


{ pu 


not for the diſcharge « of the whole, they muſt in that caſe be exe - 


cuted agrecably to the order in which they! have been ſpecify a by, the 


teſtator, as it may be inferred that thoſe to which he gave-the pre- 
cedence were, in his opinion, the moſt urgent. 7 abauee maintain 
that alms are to be executed before pilgrimage. There is alſo one 
report from boo 'Yorſaf to the fame effect. Another opinion re- 
ported from him is, that pilgrimage precedes alms; and ſuch is the 


opinion of Mohammed. The argument in favour of the, firſt report 


is, that both are in an equally ſtrong degree enjoined by Gop; but 
yet alis, as being connected with the rights of mankind, muſt be 
nen the n of the individual e, ne 0 of Ware 


2 wn 7 — to the night's of Gow,” 


+ Arab. Farz: a term applied to any thing enjoined as as an n indiſpenſable duty, and more 
huniclcly to * * primary duties; purification, prayer, es Ft A Ning, and u. 


The 
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The argument in * * the ſecond report is, that the perform- 1 +>» 
ance of pilgrimage, beſides tlie Lexperiditure-of money, reguires alſoꝛ 
an exertion of the body; and as this is not the caſe With alms, pil- 1 3 
grimage bas therefore precedence, Either of thoſe, howover, is pre-. 
ferable to expiation, becauſe they have been in a greater number of 
pes and in a ſtronger degree enjoined by Gon. Again; 34 expia- 
tions for murder, for Zibdr, and for a broken! vow; are preferable to 
Sat aefiti {charity given on the day of breaking faſt, becauſe theſe = 
-expaations-baverbeen-/enjoined in the Korayy whereas the latter has 
not.- Sadfa-fittir, on thevother: hand- 18 preferahle to ſacrifice, be- ” nta 

cauſe it is an incumbent duty in the opinion of all our doctors, Whereas vo wn 8 


a difference of opinion . ml wird woods of 
kacrifice, | 4, | 1 86655 mee bed 4 
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tis tha wand op all Fenn, where the Tee ry Are 2s well as 
not incumbent duties, (ſuch. as the.ereQton of à moſque, of 3 fe- where, the 
ceptacle for travellers, or of a bridge,) it is requiſite to. follow the t 8 
arrangement of the teſtator, ſince it may be inferred that he conſidered a — * 
thoſe firſt mentioned as the moſt urgent. Lawyers, moreaver, have 
remarked that if a perſon make ſeueral bequeſts, ſome for the per- 
formance of religious duties immediately enjoined. by God, and others e . 
ſes a n ASS 3 5 


may be the ſhare appropriated for they of 8:be- 
longing to Gop, it muſt be applied vgreeably to the order of armuge- 
ment, as already explained. It is to be obſerved, alſo, that 
different duty'i is to be Fongered2s the nature of a diſtin&t-legaoy; for „ 
ing the attainment t of the 9 | 


Pies 1 = conkdere, i in «the nature of: 2 «legacy left 0 a AHiſforen 
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nas noe 1 priſon dill cht of cheats neumbent, on him be per- 
wards the « forened on hin behalt after his death, in that caſo che heir mtb de 
- N pute a perſon; for this purpoſe from the city of the teſtator, and furniſh 
nage. him with ſuch conveyances and equipments as are ſaitable to his; the 
teſtator's] rank; (becauſe, being performed on his account, it muſt be 
executed in the ſame manner as if actually performed by hiraſelf. But 
if the property of the teſtator be inadequate to the expence of ſending 
a perſon from his own city, ir à perſon muſt be ſent from 
ſome other nearer place, the diſtance of _ mA Mecca: mage: be 
"OY to the amount 1 58 . 
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. the rh to Moc and die on thi road, 7 Ba =o ving 
willed that the pilgrimage be performed [by others] on his behalf; a 
- perſon muſt be deputed for this purpoſe from the city of the teltator, 
N to Hanegfa; (and ſ ſuch alſo is the opinion of Zi Her.) The 
two diſciples, on the contrary, maintain that à "perſon is to be ſent 
from the place at which the teſtator ad arrived in the proſecution of 
his Wut and the fame difference of opinion oben where 2 
perſon, having undertaken the pilgrimage on account of another, 
dies in the like manner on the road. The reaſoning « of the two 4 L 
 ciples'is;-that the performance of a part of the journey, with the i n- 
tention of having proſecuted the remainder, is in itſelf an act of piety, 
which is entitled to merit with Gop, and which annuls, in a propor- 
tionate degree, the obligation of the duty. Hence the pilgrimage 
to be recommenced from' the Place in Which he died, and which in 
effect has become (as it were) his tity: It is otherwiſe where a a per- 
ſon, with a view of trading, ſets out on a journey to Mecca, and dies 
on the Way, after having Willed that the pilgrimage be performed on 
his behalf; for in this caſe the part of the journey already performed 
not being an act of piety, there is an evident neceſſity for ſending a | 
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2255 malte a bequeſt in favour of (. his neighbour b, this, gc: A bequet to 


cording to Hanee efa,. 18 a bequeſt to the perſon whoſe bouſe is imme T7 


diately adjoining 1 to that of the teſtator r. The two, diſciples, on the 


a 1 1 


favour of the 
owner of the 


contrary, maintain that it comprehend all, the inhabitants of the;vir. next adjoin- 
| cinity, who belong, to the ſame moſque, without any regard tg the ins houſe; 


immediate adjunC on of che houſes; ; ſince, according to the: oma 
acceptation of the word, they, all fall equally under. the. deſcription, of 
neighbours. 8 The arguments adduced by Haneefa. in ſupport, of his, 
L A upon. this point are twofol FIRST, the perſon. whaſe bouls. 
adjoins tot that of the teſtator 1s in reality the aas baur SE cn x, 
the modes and deſcriptions of neighbour hood Ars many 3. and as it would 
be impracticable to carry the will Lis . ien with reſpec to the 


whe, it is therefore peorfhcy' to re eſtriet it to him whoſe, title, from | 
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It ib is to be obſerved that the learned in the law, are f opinion that 
every perſon may be included under this deſoription 75 neighbour, 
whether the proprietor of a houſe or not, or, whether a, man op 
Woman, a Muſſulman or a Zimmee, the term neighbour. being equally 
| applicable to all theſe. Haneefa alſo holds that an abſolute ſlave, poſ- 
ſeſſed of a houſe in the neighbourhood, is entitled to the benefit of the 
will. — The two diſeiples hold a different opinion 3 becauſe, in ſuch 
caſe, the benefit of the will would ultimately revert to the maſter of 
the ſlave, who is not ſuppoſed to be a neighbour. The argument of 

ona dah is, that the term ee indfcriminately to > all. 8 
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1 a 3 take a bequeſt ; in n of © his Ar br e, ” " all the rc re- 
1 ofthis wife within the prohibited degrees Mhclas er r, 
brotber, and fo forth) are therein included; and likewiſe all the rela- 
tions of his father's wife [his ſtep- mother and of his ſon's wife [bis 
daughter-in- law] within the Prohibited degrees, as theſe all ſtand in 
: ws relation of Ar hdr to the teſtator, This explanation of As hir has 
been followed by: Mohammed and Abo Obeydah, It is to be obſerved 


that all the kindred: of the wife within the prohibited degrees : are in- 


' + cluded in the bequeſt, notwithſtanding the were, zt the time ef the 
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death of the teſtator, in her edit from a reverſible divorce. But if the 
divorce, was irreverible, her relations are not to be included, as the 
exiſtence of that degree of relation entitled Al Bd. depends on the ac- 
tual exiſtence of the marriage at the time of the 8 8 8 cath; : * 
7 any irreverſible divorce pe is e angle. i | 15 " 


/ Sx 
, 90 re 730 7 3 bo 3914 4 17 1 . 
yy . 5 a 
iff Rias 1 1 


. a. man 1 a \pehvett in| Mal of + 6 his e is a wi 
. huſbands of his female: relations within the e N ; 


'* Alt is he plyral of der bn inc * Pu) wid gun 


for ay relations by enn 


21 


1 


Car. IV: 3 W. . L. 1. 8. | 
and: in it are He wiſe included: all the b * itmſs huſbagds 


of KBA. (Some commentaters remark, that this explanation is 
agrecable to the ancient cuſtom; but that i in the preſent times Kbarn 
comprehends only the huſbands, as above.) —It i is alſo to be obſe ve 
that in this reſpect freemen and ſlaves, and the near and the di 
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it is executed in favour of the neareſt of kin w hin the prohibited de- 


relations are all upon N W the derm e compreents 


within the prohibited degrees,” theſe alſo falling under the deſeription Its 


and to his 
Akraba; 


grees, and failing of them, in favour of the next it proximity, and ſo 


on with reſpect to the reſt within the prohibited degrees, in regular 


ſucceſſion. The Will, in this cafe, includes two or more; ; but the 
mf rellendel in . 3 

This is the opinion of Hauegfa. Actording'to the two diſciples, the 

will includes only fach is are deſcended Toi the moſt diſtant pro- 


father; mother, or children of tHe teſtator are not co 


genitor of the teſtator, profeſſing the Muſſulman faith, — (Concerning 
the meaning ; 
there is a difference of opinion; ſome maintaining that this applies to 


ceded to it; as is exemplified) in the caſe of Abo Alb, Who, althoug gh 
he underſtood the Muſſulman faith, never embraced 1. The: argu- 


applied to all of the /ame-b/ood, the will therefore extends to all ſuch 


* {tra is te phur of Kare, and ſignifies dts * ny 
e pea 


of en the moſt diſtant progenitor "Proſeſing the "/airh,” 
the remoteſt anceſtor Who actually embraced the faith, a and others 


alleging that it extends to the remoteſt aneeſtor Wo, may baue known 
of the exiſtence of the faith, although he himſelf r may not have ac- 


ment: Gf the two diſciples is, that the term relations bein > I in general 


as fall under this deſcription, to whatever degree removed. The ar- 
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reſpect to the heirs, it is alſo obſetved in the payment of legacies 
As, moreover, the plural term Arabi] mextioned an inder 
means e, fo likewiſe in bequeſt ®.,—Þ ſides; the obje& 
tator, in his bequeſt, is, to compenſate; fos e e ms 

lite, with. teſpact to the tier of Aindred , Mhich affect aal 

tions within the: prohibited de grees Ehe, parents ee 
over, are not ſtyled relations, [Atrabds] inſomuch ahnt ifa perſon 
were to call his father * his RELATION, ' [Kareceb,J he would be 


conſidered as deny ing bis parentage... The reaſon. of this is that, in 
common uſage, by the term relation ¶ Karreß] is underſtood one re- 


ben lated to a perſon by means of another; but the relation of parent and 
ä child Is perſonal, and not by. means of. another. —1In ſhort, according 
to Haneefs , the will in queſtion is reſtricted, in its operation, to the 


prohibited relations of the teſtator; whereas, -according to the'two 
diſciples, . it extends to [all the deſcendants of] the: moſt- diſtant pro- 


genitor ptofeſſing the faith; - whilſt Sbgfet maintains n . Ow 


Sed fee to the teſtator 8 her 1 0 eee 
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” \ will in fayour of his relations, [ Alrabd,] it is in favour of the 
1 paternal uncles only, according to Haneefa, he holding that” regard is 
to be paid to the order o relationſhip whereas, according to the 


two diſciples, all the four. uncles are included, they holding th: 


regard is to be paid to the order of relationſhip. If, on the other 


hand, the teſtator have only one paternal and two maternal uncles, 


the half of the legacy, in that caſe, goes to the paternal uncle, Ad 


the other half to the two ee anche, out . atpantion 10 the 


* „ Here is fomething like NCA on for it was before Gd that ache will includes 


MJ two or more.” This, however, is not to be taken as excluding any number above two, 


dur n as comprehending the dual as well as any higher number, 


1 Arab. Silla Ribm.—It is a technical term, n in bs application the 
| kindred within the prohibited gre; only, © 


plural 
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Wa the Ys ee takes the whole, he being next 
of kin. —.If (ih the chfe of A bequettto tr 73/atjin;*") the 14 — haye 
: paternal unole ohly, and no 'rikterhal unecles,] ! = efititled' tc to no 
more tham a moisty of the third of the eſtate; for as; if there had 
deen {10: ipaternal wacles,” tlic would hive bad the Whole e 
them one cünſequentiy gets only An half. Af, of the" cbt far r3 de 
have ah eb l aur, aid 4 maternal utlels ald ait, 
legacy goes in equal ſhares bet w ten the paternal unde aid aulit, "bath 
being related to.theiteſtatorwithin'an/equal degr of At —and 
thee connexion being of a ſtronger nature than that of the 3 
ungle Net e paternal! aunt, moreover, althou gh ſhe be abt en- 
* titled to inherit, is nevertheleſs capable of ſucceeding to a legiey, 
in the fame wat nner as holds with reſpett. to a rellnivilytis is a Mube 
or ani 12, lt is to be obſerved that, in all theſe taſes if the teſ- 
: tator have, no Probibited relation, the bequeſt is null. becduſe it is r- 
ſtriet 00, in its ane ® 9 5 de the prqhibited degrees” as 
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in its mo 794 — acceptation . If 
Iran, Gabe peqple uf Pyrfia* = Hhbenes, *rny; fan 15. 18 0 
amples turn entirely upon the meaning of the terms uſed | "the 
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1 | (or of the 
i | houſe of a 
particular 
57 


pbans, blind, 
lame 9 or i wa 


or to the er- 


doaus, of a 


J Boon LM, 
The two nice on the contrary, maintain de the bequeſt com- 
prehends every individual of the family, entitled to maintenance from 
that perſon, ſuch being (with them) the common import of the word. 


The argument of Haneefa is that Abl, in its literal ſenſe, ſigniſies a 
wife, a proof of which is drawn from this ſentence of the Ap 


$6 Moſes WAEKED WITH HIS Abl, [wife,] (whence alſo the com- 


mon mode of expreſſion . ſuch a perſon made radu [married] in a 
particular city ;”)—and as the word Abl, in its literal ſenſe, means 
a wife, it follows that whenever it is uſed en it muſt Ty re- 
ſolved into its een ſenſe, which | is the true one. | by 1415 


1 


Is a | perſon make a a cc to the At, of a ode of ſuch an 
6 one,” the father and grandfather of the perſon named are included 
in ſuch bequeſt, as well as all the deſcendants from the remoteſt pro- 
genitor, on the paternal ſide, profeſſing the Nauſalnan faith; and if 
a perſon make a bequeſt ** to the Al of ſuch an one,“ it is a bequeſt 
eto the Abl of his houſe,” the term Al applying to the tribe TO 
which he is deſcended. 0 
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at 


1 a Perl make a is « to the Ab of ſuch a perſon's Nj 7% 


race] or Fins” generation, —by the former is underſtood all thoſe 


deſcended from his anceſtors in general, — but by the latter thoſe only 
deſcended from the paternal ſtock, not from the maternal, becauſe 
men are ſaid to be of the generation of their fathers, not of their no- 


 thers,—It is otherwiſe where the term Kirrbit aps d is uſed ; for 


that . { xm both to father new mother. 1 
. a perſon mute a back « to. the orphans,—the blind, —the 
% lame, —or the widows, —of the race * of ſuch an one,” —and the 
individuals of the x race named can vp enumerated, the bequeſt includes 


Arab. Radl. 1 is an irregular placal from th, « «a fon,” 4 ele a genre 


tion or tribe. 


\ 
. Be 


4 — 0 


. 


-_ 
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— 


them all indiſcriminately, endes rich or poor, e or femeles; 
for the execution of the bequeſt is practicable in this inſtance, becauſe 


$23 
— 
race; | 


of the aſcertaitſment of the legatees. (It is to be obſerved that, con- 
cerning the expoſition of the expreſſion * 66 if they can be enumerat ed,” | 


there is a difference of opinion; for, according to Aboo T, this 


phraſe comprehends . as many as can be counted without the aid of 


written calculations,” whereas Mobammed holds that it extends no 


farther than to one hunllred, any greater number being confidered as 


beyond enumeration. Some, on the other hand, allege that the de- 


termination of this point 1 reſts entirely with the Kadare, and decrees 
paſs accordingly. )—But if the individuals of the race named be in- 


capable of enumeration, the pgor.only/are in that caſe included in the 


bequeſt, not the rich; for it [the bequeſt] is of a pious nature, and 


the object of it (namely, the goodwill of Gop) is beſt attainable by 
removing the wants of the poor. | Beſides, as the very deſcriptions 
uſed indicate a degree of want and diſtreſs in the legatee, it is there - 


fore proper to admit this to have been tlie teſtator's meauing. It is 


otherwiſe where a perſon makes a. bequeſt <* to the youths (or the 


e virgins) of a particular race, who are innumerable; for in ſuch 


4 
#+ ; ; 


caſe the bequeſt is void; becauſe, as the deſcription uſed does not in- 


dicate 


t, the words of the teſlator cannot be conſtrued to apply to 


the poor: neither can the bequeſt poſſibly hold valid in favour of all 


the individuals of tha e peng ſince, as they are not to be enu- 
merated, it is impracticable to define them, and a bequeſt to unki 
legatees is null, — for bequeſt is an act of endowment, andl it is im- 


poflible to endow perſons unknown. |, It is to be obſerved thai "_ 


caſe of bequeſts ** to the poor or diſtraſſd, the legacy mult | 


to at leaſt to paupers, two being the 1 0 n 
bequeſt as Was before ſated. 
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* a 3 5 a eee « to the race of ſuch an one, in that 


caſe, according to the two oh and alſo. according to the firſt 
opinion of Hanesefa, the women of the {aid race are included, the 
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. ſuch bequeſt, as the term alad e the whole. 5 


1 uſing the word heirs, was, that the ſame diſtintion might be *. 


"AS. 
1 2 e 
7 * 4 ” * A 
* - 1 


A bequeſt to Is a 3 make a e 60 <to the FROM of: hogs þ an „ the 
| printer 7 legacy. is in that caſe divided among the heirs of the perſon: named, i "MI 


ecuted agr 


of the Foley the TO went en chen term Mala ae of two different 


pl ural- term Biunee extending to Kindle is well as TORT F — 
however, afterwards retracted this opinion, and maintained the males 
of the race only to be included, not the females; becauſe: the term 
Binnee applies to men literally, but to women only metaphorically; 8 
and a word muſt be taken in its /zera/- not its figurative acceptation, - P 
It is otherwiſe Where the race of ſuch a perſon”? is the proper name 
of any particular tribe; for in \that caſe the bequeſt includes the wo- 
men alſo, as the term Binnee, in ſuch inſtance; comprehends the fe- 
males of the tribe alon g with the males, in the ſame manner as the 
general expreſſion Benni- Adim the ſons of Adam,]-—whetice the be- 
queſt includes the freedmen, the ſworn confederates mes the 
dae and the Mawalit r of the tribe Wen F Pee 


i „ „ e 


„ rk make a bequeſt « « to ths children Leu of 1 race | 


— * « of ſuch an one, the males and females have an equal ris ht! in 


- 
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perſon is tf the manner of an inheritance, a male Ning as uh as two females; 


ably to the becauſe there is reaſon to imagine that the object of the teſtator, in 


laws of in- 


ſerved in the kw the ane e as obtains f in- a ane of 4 in- 
heritance. e pots Ln rl . e, ora, 40 
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Caſe of a be- Ix a WOY'® make a equal « to his Mala 1 Dy be Nave ſome 
mh” 4 Abel who had emancipated him, and Gtbec pep hben he had emancipated, 


tor, 


" 
'Þ #31 Is . MO 


®  Mawla i is a term os, either t to the patron or r the * (ee — Vi 1 alla ex- 
preſſes 175 relation between the emancipated and his — (Son Vol: I. p. 42 5: : 


meanin g3, 


cn IV. „„ 1. 1 L 8. | C 5 
meanings, an emancipator, PR a freedmav, and it cannot be dcevctes 1 

which of theſe the teſtator intended. Neither can the intention be co 

ſtrued to comprehend both; becauſe à word bearing a double meaning 

cannot be uſed in more than one of its ſenſes at a time; and as it is un- 

known which ſenſe the teſtator meant it in, the legatee is therefore 
uncertain; and any uncertainty concerning the legatee annuls the 

bequeſt. (In ſeveral of the books of Shaft? it is recorded that the 

bequeſt is conſtrued in favour of all the Mawlas, both the ematicipa- 


tors and the emancipated, as the term uſed applies to both. ) It is co 
be obſerved that where tlie term Mdw/a is mentioned, in bequeſt, Re” 


comprehends every one whom the teſtator may have actually eman- : 3 ; 


cipated, whether in health or in fickneſs; but not his Modabbirs or 
 Am-Walids, as their emancipation does not take place until after his 
death, and his bequeſt is in favour of ſuch only as are free Previous to 
that event. Aboo Yooſa F maintains that a Modabbir or Am-Walid i is 
alſo included, becauſe, although theſe be not free previous to the 
teſtator's deceaſe, ſtill as a cauſe of freedom has taken place, and 
is eſtabliſhed in them, they may be ſaid to have been emancipated,— 
In this bequeſt is alſo included any. ſlave of the teſtator to whom he 
may have ſaid, 'you are free if I beat you not before my death'z”o 
(provided he Gude afterwards beat him ;)' becauſe the ſlave is in this 
caſe free before the teſtator's deceaſe, and from the titne that his 
ſtrength and power of beating failed him. If the teſtator have Mawlar 5 
whom he had emancipated, and alſo the children of thoſe Mala, . 
and likewiſe Aawlas by Mawaldt , his freedmen Maw/as and their 
children are included in the . but not his Mawlas by Mawaldt. 
It is recorded from Ahoo Y that thoſe laſt are likewiſe included, 
and that all thoſe three deſcriptions equally participate in the bequeſt - 
as the term Mawla comprehends the whole. Mohammed argues that 2 
Mawla is a term which partakes of two different meanings; but a 
word of double meaning cannot be uſed in more than one ſenſe at a 
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| time; and as „ is an abſolute and unretractable act, and a 
| 1 contract of Mawalat may be. reſcinded at pleaſure, a Maw/a by ma- 
N . numiſſion has precedence of a Mawla by Matualdt, and thoſe are con- 
| ſequently included in preference. But the Mg@w/as.of the teſtator's - 
| Mawlas * are not included in the bequeſt, which relates only to the 
| Mazwlas of the teſtator, not to thoſe of another. It is otherwiſe with 
'S the children of the teſtator's Maw/as; for they ſtand related to the 
| ; teſtator becauſe of their freedom proceeding from him. It is alſo 
N otherwiſe where the teſtator has no Maw/as. by manumiſſion, nor 
children of thoſe Mawlas ; for in that, caſe. the Maw/as' by Mawalty 
are included in the bequeſt, as the term Mawla applies to thoſe by 
manumiſſion, literally, and to thoſe by Mawaldt, metaphorically; 
and where the literal ſenſe cannot. be MOEN: the figurative ane 
Is, in the 8 caſe, the toliatir how: abr one Fan and 
f ſeveral freedmen of his freedman, the half of the legacy goes to the 
freedman, and the remaining half reverts to the teſtator's heirs; and 
there is nothing whatever for the freedmen of his freedman ; for the 
term Aſdiola applies literally to the freedmen of the teſtator, and bien 
ratively to the freedmen of thoſe freedmen; and it is impoſſible 
the word ſhould be meant in two ſenſes, as it cannot bear, at once, 
a literal and a figurative meaning. Neither are the freedmen of the 
; teſtator's parents or children en ER not. nen . 
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legatee, and two to the heirs, - the legatee being entitled to one third — 
of the eſtate; and the heirs to two thirds: The reaſon of the diſtinc- 3, being 8 


houſe, it is 
tion here made between a houſe and a ſlave is, that a ſlave is incapable held among 


of being divided, and therefore an alternate uſe of him is eſtabliſhed due — eng 
from neceſſity ; whereas a houſe, on the contrary, is capable of di- tows , 
viſion; and as diviſion is the moſt fair and equitable mode, (ſince re- : 
nliation neceſſarily induces a preference o of one over the other in point 
of time,) it W to be adopted where it is practicable. Still, how- 

| ever, 


CnAr. V. 5 I 08 i 
0¹ bbs Wills e lo gals: *% 

Ir a aka Wend the Kis of his We; or ** aſe e 1 his houſe, An article 1 
either for a definite or an indefinite period, ſuch bequeſt is valid; bes 2 ä : nt 
| cauſe as an endowment with uſufruct, either gratuitous or for an equi- "Y 
valent, is valid during life, it is conſequently fo after death; and alſo, 1 
becauſe men have occaſion to make bequeſts of this nature as well as 1 
bequeſts of actual property. So likewiſe, if a perſon bequeath the a A 
wages of his ſlave, or the rent of his houſe, for a definite or indefinite „ 
term, it is valid, for the ſame reaſon. In both caſes, moreover, it nung be cos. i. 
is neceſſary to conſign over the houſe or the ſlave to the legatee, pro- 1 1 
vided they do not exceed the third of the property, in order that he e 1 
may enjoy the wages or ſervice of the ſlave, or the rent or uſe of the . is 
houſe during the term preſcribed, and afterwards. reſtore it to the L * 
heirs —If the whole property of the teſtator conſiſt of the ſlave or the put if it con- | 
houſe, in that caſe the ſlave is to be poſſeſſed one day by the legatee, 3 of 
and two by the heirs, alternately ; but the houſe, on the contrary, hors e itt 
is to be portioned into three equal parts, of which one is given to the by cho heirs | i 
11 


528 | Inn,, © a 
ever, if the parties agree to enjoy the houſe by turns, it is lawful, as 
the right reſts entirely with them :—but diviſion is the moſt equitable 
nor are the e oat is not in this caſe lawful for the heirs to ſell the two thirds 


heirs (in the 
„ the houſe which are allotted to them. This is according to the 


* Zabir Rawdyet. It is recorded from A5 1 voſaf that ſuch fale is* 

their ſhare.  Jawful ; becauſe theſe ſhares are purely their own property. The 

1 ground on which the Zabir Rawdyet proceeds is, that a right of re- 
ſidence may eventually be eſtabliſhed to the legatee in the whole houſe, 
by ſo much other property of the teſtator being afterwards diſcovered 
as may cauſe the houſe to come within a third of his property. Be- 
ſides, the legatee has a controlling power over the heirs with reſpect to 
their portions, fo far as to reſtrain them from executing any deed 

The bequeſt which may injure or affect bis ſhare. If the legatee ſhould die hefore 

e e the expiration of the limited term of uſufruct, the article bequeathed 

. uſufruct immediately reverts to the heirs of the teſtator; for the be- 

queſt was made with a view that the legatee might derive a benefit 
from the teſtator's property; but if the 5 2 were to devolve to the 
legatee's heirs, it induces the conſequence of their being entitled to 
the uſe of the teſtator's property without his conſent, which is con- 
trary to law. If the legatee die during the teſtator's lifetime, the be- 
queſt is void ; becauſe the acceptance of it is ſuſpended . the death 
of the 8 as has been already foam 2 | 


% 


A bequeſt of Ir a 1 bequeath the produce * * of = | or W + his a to 
the produce of 


an 000 Zeyd, in that caſe ſome are of opinion that it is lawful for Zeydt to re- 
hs ſide in the ſaid houſe himſelf, or to uſe the ſlave, for his own ſervice, 
5 eat, becauſe an equivalent for the uſe is in fact the ſame as the uſe itſelf, ſo 
far as relates to the accompliſhment of the teſtator's object. The 
more approved opinion, however, i is, that it is not law ful; for a bequeſt 


of produce i is a So of W K it is that which conſtitutes pro- 
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* By the term « preduce” (Arab. Hahn as here uſed, is to be underſtood the « earning 
or "mire of a flave, or ye rent of a  houke, &c. 0 
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cording to our doctors, 1 is an inveſtiture with the uſe of a thing grant- 
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duce; he refidenca.or ſervice i is an enjoyment of the uſe; and 
the effect of theſe is different with reſpect to the heirs; for if any juſt. 
debt ſhould afterwards appear. againſt the teſtator, it might be repaid * 


means of a reſtitution. of the rent by the legatee, which could not . 


done, NN his N had the actual Menn e 


Fe 7 3 y 
A „ 1 222 ö | drags ; * 125 7 de | 
"Hi Kok lawful == en Penna of a vas or a, bent nor does a 
to let them out to hire, Shafei maintains that he is at full liberty ſo 2 the 


to do, becauſe, in conſequence of the bequeſt, he becomes (as i it bim to let it 
were) proprietor of the article; and, as ſuch, he is entitled to tranſ- 


fer it either for a return or otherwiſe, uſufruct (aceor ding to him) 


being equivalent to actual property. It is otherwiſe with a han, that 


being (according to bis tenets) ſimply a licence [to the uſe of a ahh 


not an inveſſiture n. The arguments of our doctors upon this point 
are twofold. Fusr, a bequeſt is an endowment with property, with- 
out a return, referred to the teſtator's deceaſe; and hence the lega- 
tee is not emppwered to make a transfer of the legacy even with- 
out a return, becauſe of the analogy it bears to. a hoan ; for a hoan, ac- 


ed in the lifetime of the lender; and the borrower is not permitted 5 
to hire. out the article lent, (bire being an inveſtiture for a return). ſo 


114 is 


here likewiſe. A proof of this is that an inyeſtiture for a return is 


ſtrong and binding, whereas inveſtiture without: a return is weak and e e 
not bihding; and a perſon who 1 is not empowered with reſpett t to the ROTO 
weakeſt of the two cannot be emj powered with reſpect to the Arongel. ee, 


Bequeſt, moreover, as being a gratuitous deed, is weak and not bind- 4 2500 
ing. Now in gratuitous deeds the voluntary agent is at liberty to re- eee 
tract, not the other party: — but as,” in the caſe of % bequeſt, the vo- 


luntary agent is the 7eftator, and it is impoſſible | for him to retract after 


his deceaſe, retractation is therefore not ſuppoſed poſſible 1 in this i in- 
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; (that is, not in virtue of its ſubjection to ſomething eMe,) afterwatds 


effect was, which is aue. 


A bequeſt of 

the uſe of a 
ſlave does not 
entitle the 
legatee to 
carry him out 
of the place, 
unleſs his fa- 
mily reſide 

elſewhere. 


with the teſtator, his intent is that the legatee ſhall take the ſervice 


mily of the legatee reſide in a different city, the intent of the teſtator 
is that the legatee ſhall carry the ſlave thither in order that the family 


| over the property to another in the ſame manner in which he himſelf 


W= ELL" $7. © - . Ban 
able nattite; the legatee of uſufruct is of courſe not at liberty to let the 
article to hire, ſince hire, as being a contract of exchange, is forcible 
and irrevocable. SxconDLy, uſufruct (according to ou doctors) is 
not property; but the inveſtiture of it for property indices a creation 
of the character of worth in it, necefſarily, in order t6 eſtabliſh an 
equality between the articles oppoſed to each other in exchange. Now 
the power of ſuch creation reſts only with one who is a proptletor of 
uſufru as a dependant of his right of property, or in cotiſequetics of a 
contract of exchange, and who is conſequently ertipoWered to make 


may have held it. But when a perſon who acquires the property of 
uſufruct without any return on his part, and in an original manner, 


makes it over to another for a return, it follbws that he makes ano- 
ther proprietor of a thing in a degres ſuperior to what he himſelf in 


Ix a perſon bequeath the ſervice of bb nare to the, the leg 
tee is not entitled to carry the ſlave from the city of the teſtator ;— 
unleſs his own family reſide in another city, in, which caſe-he may 
carry him thither, provided he exceed not a third of the teſtator's pro- 
perty. The reaſon of this deciſion is, becauſe the bequeſt muſt take 
effect and be executed in conformity with the intent of the teſtator; 
and in à caſe where the family of the legatee reſide in the ſame city 


of the ſlave there, without expoſing him [the ſlave] to the trouble 
of a journey elſewhere;—whereas, on the other hand, where the fa- 


may enjoy the uſe of his ſervice, without putting them to the trouble 
of Wehe to his [the teſtator's] city to enjoy this advantage. 1 


- 


” 


Sa ] ]ꝗͤ , 08 


F a perſon leave one year 8 praduct of his flaye or houſe to an- 4 bequeſt of 


a year's by | 


W and he have no other property except ſuch houſe or ſlave, the dug, ff 
legatee in that caſe receiyes one third of a year's product; becauſe url ox 
product, as being property, is capable of divifion. If, therefore, the 4 es-, 


legatee require the heirs to make a diviſion of the houſe, in order that title the le- 
he may himſelf collect the product from his own ſhare, (being a third, ) Sonfignane 


conſignment 


it would not be admitted. Aloo Yooſaf, indeed, according to one re- of it. 
port, holds a contrary. opinion; for he argues that the legatee is a 
partner with the heirs; and a partner has a right to demand a diviſion 

of the common property. In anſwier to this, however, it may be ob- | 
ſerved that this right amongſt .copartners ntfs from their having a 
property an the article itſelf; whereas the legatee, in the preſent in- 
ſtance, has a property only in the product of the Wide 00 canſe- 
Oy" 1s not entitled: to demand a n ; 


Ts a man bequeath the Wann of his ſlave to Zeyd, and the ous - abequet | 
of him to Omar, and the ſlave exceed not a third of the teſtator's eſtate, 8 6. 


bis perſon belongs to Zeyd, and his ſervice. to Omar; for as the teſta- 27%, 39d the 
tor has bequeathed a ſpecific thing to each legatee reſpectively, each is it to another, 


the legatee of 
therefore entitled to his own right. As, moreover, (the bequeſt to vſuffuctisex- 


cluſively en- 


the uſufructuary legatee being at any rate valid,) if the ſlave's perſon titled to che 


had not been bequeathed, that wauld have belonged to the heirs, at 3 his 


the ſame time that his ſervices would have belonged to the legate:; 
ſo in the ſame manner his ſervices belong to the legatee of uſufruct 
where the teſtator has bequeathed his perſon to another; for bequeſt 


reſembles inheritance, inaſmuch as the right of e to the article 
1s s eſtabliſhed after death 1 in-both inſtances. 


Is a perſon a ed his female have to one and the child in be A bequeſt of 


womb to another, or a ring to one and the ſtone. of it to another, or-a Maude wo. 


leathern bag, containing dates, to one, and the dates to another, and ere ” 
bl 


the legacy as not exceed a third of the eſtate, —in this caſe the firſt cant ex- | 


legatee gets his legacy, but the legatee of the contained article is not Aae de b 


r 80 entitled 
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_ cond legatee 
to nothing. 
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entitled to any thing. This is where the ſecond bequeſt is immedi- 
ately connected in the ſame ſentence with the firſt. ' But if they be 
mentioned ſeparately, (as if t 5 teſtator ſhould firſt ſay I bequieath 
my female ſlave to Zeyd,” and then remain filent, and afterwards 
ſay „ bequeath the child with which ſhe is pregnant 'to Amroo,”') 


the effect, according to Aboo Yooſaf, is the fame as above mentioned; 


whereas Mohammed maintains that in this caſe the female ſlave goes to 
the firſt legatee, and her child is ſhared equally between; the two; 


(and the ſame holds with reſpect to the two other caſes of the ring 


and the bag.) The argument of boo Yooſaf is that as the teſtator 
firſt bequeathed the female ſlave, and afterwards the child in her womb, 


it may be inferred that his obje& in the firſt bequeſt was the female 
ſlave only, the ſecond bequeſt being merely an explanation of his 


meaning in the firſt, —which explanation is approved, whether it be 
connected in the ſame ſentence or not; for as the bequeſt is not bind- 


ing till after the death of the teſtator, his explanation connectedly or 


unconnectedly is one and the ſame“; in the ſame manner as holds 
where a' perſon firſt bequeaths the perſon of his {lave to one and after- 
wards the ſervice of him to another, —in which caſe the legatee of the 
perſon is not a partner of the legatee of uſufruct with reſpect to the 
ſervice of the ſlave. The argument of Mohammed is that the word ring 
comprehends both the "Wig and the hoop, and ſo likewiſe, the word 
| female ſlave comprehends both the ſlave herſelf and alſo the child in 
her womb,—and the word bag includes both the bag and its contents, 
With reſpe&, therefore, to the ring-ſtone, the child, and the contents 
of the bag, there are two different bequeſts to two different perſons, 
where both the legatees are equal partners in each. Nor is the ſecond 
bequeſt, in this Fe a retractation of the firſt, it being, in ef- 
fe&, the ſame as where a perſon firſt bequeaths a ring (for inſtance) 
to one, and again Dawn the ſame ring to another, —in which caſe 


In * 1 ce he i is at « ivr at any ed after WON the bs to ate 
« or amęnd it.“ | 


th 


— CE TG EY 


the ſecond bequeſt | is not a retractation of the firſt, but the two legatees 
are equal partners in the ring; and ſo here likewiſe. It is different 


where 2 man firſt bequeaths the perſon of his ſlave to one, and then 1 


the property of him to another, as the word fave does not compre- 

hend the ſervice of that ſlave. It is alſo different where a ſecond be- 

_ queſt follows in immediate connexion with the firſt; for in that caſe _ 
the whole forms (as it were) one ſentence, indicating the deſign of 

the teſtator to be that the hoop of the _ TT inſtance) ſhall | go to 

one, and the Kone't to > the other. TE 8085 


; 


11 a perſon bequeath to any one © the fruit of. his garden, ” in A bequeſt of 


that caſe the legatee gets the fruit actually! in being at the time of the . 


teſtator's death, not what may be produced afterwards. If, how- plies the pre- 


5 ſentfruit only, 
ever, the teſtator ſay I bequeath the fruit of my garden perpetually unleſs it be 


4 to ſuch an one,“ the legatee is in that caſe entitled to the fruit then þ 164 | 
| exiſting, as well as to whatever may afterwards grow there during 5 
bis life. But if, on the other hand, the teſtator bequeath the produce - 
of his garden, (not the fruit, ) the legatee is then entitled to the pre- 

ſent produce and to whatever may be collected from it until his death, 
although the word perpetual ſhould not have been expreſſed ; for as 

the word fruit, in its common acceptation, means a thing actually in 

being, it cannot therefore be applied to what is not in being, unleſs 

by an expreſs proviſion for that purpoſe;—whereas produce, in the 
common acceptation of the term, Fomprebende not only what at pre- 

ſent exiſts, but alſo what may hereafter exiſt in ſucceſſion ; and there- 

fore its including what may appear after the teſtator's deceaſe does 

not depend upon the mention of any particular proviſion or 

term, 


ö 


Ir a perſon bequeath the 200/ of a ſheep, or its milþ, or young, and A W 3 
then die, the legatee is in that caſe entitled to whatever may be extant eee 


of an animal 
(of theſe things) at the period of the teſtator s death, and not to what, implies the 


exiſient pro. 


may afterwards appear, notwithſtanding the word ** perpetual” guce only, in 
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every in · 


ſtance. 
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have been exprefled ; as the term ure, or ſo forth, (as mentioned 
above,) do not comprehend what is not actually in being. It i is other 
wiſe with reſpe& to uit, (although that term alſo, in its o mon 


acceptation, comprehends only what is actually exiſtent, and a bequeſt 
of non-exiſtent fruit be nevertheleſs valid,) becauſe orddined contracts * 


| (ſuch as of gardening and hire) with reſpect to non-exiſtent fruit 


being good in LAw, it follows that the word fruit, mentioned with a 


condition of perpeturty, 'comprehends alſo what is non-exiſtent, and 


that a bequeſt of ſuch is valid. It is otherwiſe with the wool, the 
milk, or the young of a ſheep; for as, with reſpe& to the non-exiſt- 


ent of thoſe articles, there are no ordained contracts, a bequeſt of ſuch 
is not valid :—contrary to what is exiſtent; for theſe are ſubjects of a 


valid contract (ſuch as Khoola and the 8 and therefore a * of 
them 1 is likewiſe valid. 


7-8 
; : 


of Will made N Summers. | 


A church or Is a ; ny or a Chriſtian, being in ſound health, build a church 4 or a 


Aagogue, 


1 


during health 
deſcends to 


ſynagogue, and then die, ſuch building is an inheritance, according 


to all our doctors; becauſe Hanegfa holds an erection of this nature to 


the fourder's be equivalent to a 197 or pious Meere e witch (agreeably to 


heirs. 


* Ordained contracts are ſuch as are authorized and fanQioned by the Kas and 
concerning the validity of which, Fan no doubt can be entertained, 


his e is not abſolute a, but l to the heirs of the founder; 
and the two diſciples, cen hand, hold all ſuch erections to be 
ſinful in their nature, whenee they are of no validity [as a public 
foundation, ] and therefore deſcend to the heirs Ow the ſame manner 


as any other of the aner“ 8 property: 955 


Ir a Ferw or Chr brifian — that, 6s * his teath, his houſe f ſhall 
<< be converted into a church or ſynagogue for a particular ſet of peo- 


«© ple,” the bequeſt is valid, according to all our doctors, and takes / P 


effect to the extent of a third of the teſtator's property; becauſe a be- 
queſt has two different characters, the appointment of a ſucceſſor, 


and an actual endowment ; _ . teſtator 18 2 to either of 


en | 


j 


Is a. Yew or Chri igen will that 


ce: „ bis aſk be OILED inte a 


** church or ſynagogue for a ect of people, without ſpecifying the 
particular ſe&, the bequeſt is valid, according to Haneefa. According 


to the two diſciples, on the contrary, it is: not valid; for a deed of 


that nature is in reality finful, although it may appear pious to the 


teſtator; and a will for a ſinful purpoſe is null, becauſe the execution 


of it would be a confirmation of ſin. The argument of Haneefe is, 
that the founding of churches or ſynagogues 3 is held, by theſe perſons, 
to be an act of piety; and as we ate enjoined to leave them to the ex- 
ereiſe of whatever may be agreeable to their faith, the en is 


therefore lawful, in conformity with their belief. 


OBJECTION. — What is the difference between the We a 
church or ſynagogue in the time of health, and the bequeathing it by 


3 


will, that Hanegia ſhould hold it heritable: f in the fortner eee 


and not in the latter? 


ReeLy.—The difference is . at it is not hg mere 2 


of the church, Sym which REO we auger s Property, but 


* Se Vol l. v 33 


8 


the 
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In the be- 
queſt of a 
houſe to the 
urpoſe of an 
infidel place 


of worſhip, it 


is appropri- 


ated accord- 


ingly, 


whether any 


particular le- 
gatees be 


mentioned, or 


otherwiſe. 
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the excluſive dedication of the building to the Goring of Gop, as in the 


caſe of moſques erected by Muſſulmins;' and as an infidel place of wor- 
ſhip is not dedicated to Gop, indiſputably, it therefore ſtill remains the 
property of the founder, and is conſequently inheritable ¶ in common 
with his other effects; whereas a bequeſt, on the contrary, i is uſed 


1 us very purpoſo of enn a nene of Free 


Tas bequeſts of e are of hug kindse.—I. Thok: ts fot 
purpoſes held pious in their belief, but not in the belief of Muſulmans, 
ſuch as the building a church or a ſynag ogue, (as already mentioned,) 
or the ſlaughter of hogs to feed ithe' poor of their ſect; in which 


_ caſes Haneefa holds the bequeſt to be valid, in conformity with the 


faith of the teſtator, whereas the two diſciples deem it invalid, as 
being ſinful.— II. Thoſe made for purpoſes held pious with Muſſul- 
mans, but not with Zimmees, ſuch as the erection of a mo/que,! a pil- 


grimage to Mecca, or burning a lamp in a mo/que, in all of which in- 
ſtſtances the bequeſt is invalid in conformity with the belief of the teſ⸗ 


tator, according to all our doRors ; unleſs, however, it be made in 
favour of ſome particular perſons, in which caſe it is valid, as under 
ſuch circumſtance it is an inveſtiture, the mention of building a 


moſque,” or ſo forth, being conſidered merely in the light of a counſel, 


—(in other words, as if the teſtator had bequeathed. his: property to 
particular perſons, counſelling them therewith to erect a moſque.) 


III. Thoſe made for a purpoſe held pious both by Mufſulmans and 


Zimmees, ſuch as burning a lamp in the holy temple [of Feruſalem,] 


or waging war againſt infidel Tartars,—which are valid, whether 


made in favour of ſpecific perſons or not. IV. "Thoſe made for pur- 

poſes not held pious either by Zimmees or Muſſulmans, ſuch as the 

ſupport of ſingers and diffolute women,—which are invalid, as being 

0 The diſtinctions here ſtated apply ſolely to bequeſts for particular purpoſes, # 

FP Kufr al Torte the name by which the bands of robbers who uſed to infeſt the north- 
of 


ern provinces of 2 ia were formerly diſtinguiſhed. 


* 


of a ſinful — ;—unleſs, e they b be made in farour of 


am, n __ _ r * ; 

A ene ee 5 or an ninomter 15 Pride he proceed ' not to 
"open and avowed infidelity; is, in point of bequeſt, in the fame ſtate 
with a perfect believer, becauſe the law regards only his apparent 

ſtate, which is that of a Muſſulman: but if he proceed to open infi- 
delity, he is then conſidered as an apoſtate, and with regard to his 
will there is a difference of opinion, (in the ſame manner as our doc- 


tors have differed with regard to every other deed of ſuch perſons,) 


in erer ane valid 4˙ 


. 


* wil of an tia woman is valid. This i is ebe be- 
cauſe women in ſuch caſes are left to themſelves, _ not put to death, 
as in the caſe of eng NN 540.96 


+1 J 


hi a  Mooftdmin eee che 4 of his'p n to a Mur alan 

or a Zimmee, it is valid; for a bequeſt of the whole of an eſtate 1 is 
deemed. illegal only as it affects the right of the teſtator's heirs 3 
(whence it is that if they aſſent ſuch beguekt i is valid ;) but the heirs 
it were, dead, ſo far as relates to the Muſſulman government, becaufe 


1 * $3 ald. utes agnes the ſenſual paſſions, ee ee over 
which is emal to the character of a good Muſſulman. l 


+ Arab. $abib-al-biddit. A free-thinker or 0 e of new and | betero- 
gox opinions in matters of faith, De) | 


t Fora full explanation of this ſee Vol. u. p. I 
Vol. IV. 


55 see Val. I. p. 227. 
K min 


Hanegfa holding that in this caſe his bequeſt remains in ſuſpenſe, and 
becomes valid upon his repentance, or null upon his death or expatri- 
ation, —and the two Ow. (on. the way e y chat it is 


of the Mogſfamin are poſſeſſed of no-cognizable rights; they being, as 


of mu pm ina nao OR * r we 05 ef oy tb of a why: mf 


The will of a 


JSenjualift oer 


innovator is 


the ſame as of 


an orthodox 
Muſſulman, 
unleſs he pro- 


ceed to avow- 


ed apoſtacy. 


The will of a 


female apoſ- 


tate is va 


A Moflimin 


may be- 


queath the 
avhole of his 


property: 


& 7.4 


538 


but if he be- 
queath a part 


ſidue 1s tranſ- 
mitted to his 
bein. 


F An emanei- 
| pation, or 
Tadbeer, 

ranted by 
* on his 
deathbed, 
takes effect 
iz toto. 


Aﬀy bequeſt 
in favour of 


a Moofiamin. is 
valid. 


The bequeſts 
of a Zimmee 
are ſubjeQ to 


only, the re- 


ready mentioned. 5 
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min is in ſecurity only in virtue of the protection he receives from the 
ſtate, which protection he enjoys in bis own rights not in right of 
his heirs. 0 


Ir a Mooftdmin bequeath a part of his property, the bequeſt is exe- 
cuted accordingly, and the remainder is tranſmitted to his heirs, 
notwithſtanding they be reſidents im an hoſtile wn: ; fuch n 
the law with _— to ann 


Ir a Mooftdmin, did before his Aus, emancipate his 
ſlave, or make him a Modabbir in the Myſſulman territory, it is valid, 
and the flave is accordingly free, notwithſtanding his value exceed a 
third of his maſter's eſtate; for a bequeſt beyond a third of the pro- 
perty is deemed illegal only as it affects the right of the teſtator's 
heirs; but a Mooftdmin's bears poſſeſs n no cognizable nghts as was. al- 


; = 


Ir a Muſſulman or Zimmee make a will in favour of a Mogſdmin, it 
is valid; for a Mooſfamin, ſo long as he reſides in a Muſſulman coun- 


try, is conſidered in the light of a Zimmee; and as the exerciſe of ge- 
neroſity and benevolence in favour of ſuch is therefore allowed to 


Muſſulmans during life, it is alſo permitted them to extend ſuch acts 


to a period after. their death.— (It is related of Hanegſa and Aboo 


Tooſaf,. that they held wills in favour of Mooftimins to be illegal, be- 
cauſe of their intention to return to their own country; and alſo, 
becauſe the Maſſulmans not only allow this, but even do not ſuffer 
them to reſide in their dominions more than a year, unleſs they ſub- 


mit to the payment of the capitation- tax. — The former 1 ny TREK 
the better opinion.) 


- 


4 


IF a Zimmee bequeath more than a third of his eſtate to a ſtranger, 
or to an heir, it is not valid, as being contrary to the laws of the - 
TIE 


nr. VII. % nm 1 

Muſſulmans, to which they! min aged to conform with reſped _ the Wy 

all temporal concerns. 7 1 ie 
Th | | Mu uſſulman. 


Ir a Zimmee make a will in favour of ade of a different per- He euymaks 
ſuaſion, it is valid, becauſe of the analogy of legacies to ſucceſſion by pick Pr 


of an 
inheritance, all the different, deſcriptions of thoſe perſons who digs 
lieve the true faith being ne as of one Claſs. We 5 l 5 F > — 5 


i a Zimmee, - eluting d in the Muſſulman errtory, make a will in or being; 1 
favour of a hoſtile infidel, it is not valid; for as inheritance does not e 
obtain between thoſe, becauſe of the difference vf coutitry, it follows 


that a bequeſt from the one to the ae is of no _ mn _ 
ſimilar to reno 


ena, Vn. 


E kun and their Powers, 


Tra herſon 2 e da bis e Lan it remains wah that other An executor, 


either to accept-of or decline the appointment, in the preſence of the —— his 


teſtator; becauſe no one has the power of compelling another to in- appointment 


in preſence of 


terfere in his concerns. But if the executor accept his appointment in the teſtator, 

the e preſence of the teſtator, and afterwards, either in his abſence, or A 

after his death, decline it, ſuch refuſal is not admitted; becauſe the bong to re- 
teſtator had n a reliance on His conſent; and therefore, if the my 
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His ſilence 


leaves him an 


option of re- 


n ; 


but any act 


| Indicative of 


hisacceptance 
binds him to 
the execution 


of the office; 
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rejection were allowed of, either im His abſence or after * deceaſe, 
he would AE be deceived. e ID IRONY PORT 2h 


# 


Ira perſon appoint another his' executor, and that other remain 
filent, without giving any indication of his acceptance or refuſal, he 


is in that caſe at liberty, after the death of the teſtator, to accept or 


refuſe the appointment, as may be moſt agreeabfe to him. But if a 
perſon, under ſuch circumſtances, ſhould, immediately after the: 


death of the teſtator, diſpoſe of any part of the effects by ſale, then, 


as an act of this kind is a clear indication of his acceptance, the exe- 
cutorſhip becomes obligatory on him. The ſale, moreover, is valid 
in this inſtance, notwithſtanding the executor may not have conſidered 


| himſelf as ſuch at that time; for his executorſhip- (like inheritance; 


bequeſt being a ſort of ſucceſſion as well. as inheritance,) does not 


depend on his knowledge; and, as being an ame a ſale tranſaCted by 
bim is valid. 


Having re- 


jected the ap- 


pointment, 


after, the teſ- 


tator's de- 


ceaſe, he may 
ſtill accept of 
it, unleſs the 
magiltrate 

appoint an 

executor in 
the interim. 
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Ix a. perſon appoint another his executor, and the perſon fo ap- 
pointed remain filent until the teſtator's deceaſe, and then reject the of- 
fice, and afterwards declare his acceptance of it, ſuch acceptance is: 
valid, unleſs the Kdzee, during the interim, ſhould have ſet him: 
aſide, and appointed another, in conſequence of his: firſt declaration; 


| becauſe the refuſal does not immediately annul the appointment, that: 


being injurious to the deceaſed ;- and although the continuance of it: 
be prejudicial and troubleſome to the executor, ſtill he has the merit: 


ol it, which is an equivalent for the diſadvantage, whereas the inju- 


ry to the deceaſed has nothing to counterbalance it. The executor- 
ſhip therefore endures in this caſe. If, however, the K#zee ſet him 


aſide, his decree to that effect is valid, as he poſſeſſes the power of 
removing an inconvenience, to which executors are frequently ſub- 


jected, and which may render the continuance of the office injurious 


Ct them. The Kdzec, . to * 5 may diſcharge the 


. 17 8 executor 
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executor from his office, and appoint another in his room, to af with 
the eſtate, thereby preventing an/injury both/to the executor and the 


ger 


deceaſed; If, moreover, the executor, after being thus diſmiſſed by 


the Kàxee, declare his willingneſs to undertake the executorſhip, ſuch 
declaration is not admitted or attended to, as he here aſſents after 


his appointment having been, altogether annulled: by the order of the 


Kazee. 

A PERSON may appoint a ſlave, a reprobate®, or an infidel, to be 
his executor; but it is incumbent on the K4zee to annul ſuch ap- 
pointment, and nominate another perſon, becauſe of the diſadvantages 
which would attend the confirmation of it in either of thoſe inſtances; 
for a flave could not act but by the power of his maſter; a reprobate 
may be ſuſpected of fraud; and it is not fit ſuch a truſt ſhould be 
committed to an infidel, as the enmity which every infidel may be ſup- 
poſed to entertain towards a Maſſulman on the ſcore of religion will 
occaſion a diſregard to his intereſt. The diſſolution of ſuch appoint- 


ments is therefore incumbent on the Kdzee, notwithſtanding their ori- 
onal valauty- 4. e | 


Ir a perſon appoint his own ſlave his executor, any of the heirs 
being arrived at the age of maturity, it is not valid; becauſe ſuch heirs 
may prevent the ſlave from. the execution of his office by ſelling their 
property in him to another, and thereby rendering him incapable 
of acting but by the conſent of the purchaſer. If, on the contrary, 
the heirs be all infants, the appointment 1s in that caſe valid, ac- 
cording to Hanegſa. The two diſciples maintain that it is not valid; 
(and ſuch is what analogy would ſuggeſt;) becauſe flavery is 


incompatible with the exerciſe of power; and alſo becauſe, in this # 


particular inſtance, it would follow that the property was maſter over 


Where 2 
4, A re 
probate, or an 
infidel, are 
”—_ inted, 
the magi- 
te muſt _ 
3 a 
proper ſub- 
ſtitute. 5 


The appoint- 
34 .＋TůA.4 
teſtator? $ 
ſlave is in- 
valid, if any 
of the heirs 
have attained 


to maturity ;. 


hut not other- 


wiſe, 


the proprictor, which! is contrary to LA: Lhe. argyment of ane 


. F 25 (The term bas been repeatedly defined: ) 
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13, that the flave i is ſane and adult, and therefore capable of the dif- 
charge of ſuch truſt. Neither has any perſon the power of prohibiting 
him from it, becauſe. the heirs, although they be his maſters, yet 
cannot exert this power, on account of their youth. As, moreover, 
the deceafed appointed him to this truſt, it may hence be inferred 
that his tenderneſs, and regard for the heirs was ſuperior, in his opi- 
nion, to that of any other. This appointment, therefore, is valid; 

in the fame manner as that of a Mok4ti6;—in other words, if a 
perſon appoint his Mo4dz1b his © executor it is valid; and ſo here | N 


wile, 


In caſe of the Ir an executor be uncqual to. * execution of his allies. it is in- 
py; hs aides on the Kdzee to aſſociate another with him, in order that 
magiſtrate the duties of the office may be properly executed. WW 

him an a-. 5 | 4 o ; . 75 „„ | Y 
but he muſt Ix an executor repreſent to the Kizee his inability to execute the 
= army duties of his charge, it is requiſite, in fuch caſe, that the Kdzee, be- 
pleading in- fore he attends to his repreſentation, make particular enquiry into the 
capiclty, truth of it, as complainants of this kind often aſſert falſchoods, with a 


without due 
examination; yiew to alleviate their own burden. But if it an appear to the Kãxce, 


on due examination, that the executor is utterly incapable of the office, 
he muſt releaſe him, and appoint another in his place, this en ads : 
e bs to the executor and to the eſtate. 


Ty an IT be mn wk to the Un of his office, and 

| _ rely truſtworthy therein, the Kaser is not at liberty to diſmifs him; for 

1 office, he can- any perſon whom the Kdxer may appoint in his place muſt be leſs eli - 

1 pats ac gible, as the deceaſed had particularly ſelected him, and ſignified his 

| confidence in him. He therefore muſt be continued in preference to 

| all others; even to the teſtator's father, notwithſtanding his en 
tenderneſe s; and conſequently to others a d : 


And if he a 7 
4 


ö 
S 
} 
, 
| 
0 
| 
if 
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Ir all or part of the hk prefer a complaint againſt the executor, 


ſtill the Kdzer muſt not diſmiſs him immediately, nor until his guilt 


be aſcertained, as he acts under an authority derived from the daveaſed. 
If, however, he prove culpable, it is incumbent on the K4zee to diſ- 
_ miſs him and appoint another in his place; for the deceaſed nominated 
him to the office from ſuppoſing him worthy of confidence; but upon 
being found culpable he no longer continues ſo, inſomuch that if the 

teſtator were living he would himſelf diſcharge him;—and as he is 


incapacitated, by death, from fo doing, the Kizee muſt take 1 * 


hit As his {1 ubſtitute. 


Ir a man appoint two executors, neither of them is entitled, ac- 
cording to Haneefa and Mohammed, to act without the other, except 
in particular caſes, of which an explanation ſhall be hereafter given.— 
Aboo Yooſaf is of opinion that in all.caſes either of them may a& with- 
out the other, becauſe, an executor is endowed with his power © 
action in virtue of the will of the teſtator ; and as power of action is a 
thing ſanctioned by the L Aw, and incapable of diviſion *, he enjoys his 
power complete and perfect in the ſame manner as a complete authority 
to contract their infant ſiſter in marriage appertains to each of her 


brothers reſpectively.— (The ground of this is, that executorſhip is a 


He cannot be 
removed on 
the complaint 
of the heirs, 
unleſs his 
culpability be 
aſcertained. 


One of two 
joint execu- 
tors Cannot 
act without 
the concur - 
rence of the 


of * oh | 


ſucceſhon, which ſucceſſion cannot be eſtabliſhed in the executor, 


unleſs the authority of the teſtator devolve to him in the ſame degree 


in which it had appertained to the teſtator, that is, completely and 


perfectly. )—The teſtator's choice, moreover, of the to to be his 
executors is an argument of the particular attachment of each to his 


intereſt, which attachment is equivalent to the conſanguinity of two 
brothers in the point of contracting their infant ſiſter in marriage.—"— 


The arguments of Haneefa in ſupport of his opinion are twofold.— 


Fixsr, the power of an executor, being derived from the teſtator, is 


of conſequence to be exerciſed in the manner preſcribed by him; and 


. That is, cannot be enjoyed or exerciWl partialh. 
m 
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rity heidg veſted zm thee 18 Fear bid 1 Ede HSHec Af eguhIN- 
in each. The cht riexinlg itte warrrage, fiorccher; is a Tighr OP Ane 
infant, reſting upon her guardian; (SORE YES thing} 

quire her guardian to oontrack her to atry perfor! beißg Hef egal, för 
whom ſhe has a liking,” he muſt eomply;) BETA in che e nd 
conſidered; the acting I with the eſtate ] is the right of knie ereclltoł 


+6» "i bimſtifl not of another ging upon him. In de baff of Cbnttacrif 


© * 29 n. 1 


to 44650444. TRE infant in marriage, therefore, if one of the two brothefs i ay 


_ v15 t track her, he merely diſcharges a "duty in 


enn 3 


ther, gand his adixthertforemlidy! whereas} ty the caſe bf dTCter- 


except in ſuch 
matters as re- 
quire imme- 
diate execu- 
tion, 


| VER 


„„ which are 


of an incum- 
Sent nature, 


tf Um Ne chef Efbe“ 


Kg —— two — he 9 


ee 


ebe 3 ane; man . owe a — — to 1 


others, it uld not be lawful for him to pay the whole to either Uf 
them The eaſes excepted by Hauegfu and Mohammed, i Which" 
they hald the ads of either enccutor, ſingly, to be valid are uchi 
require, jmmedjate-executiont: Thus it is lawful for either exedater/ 


ſinglx, t9.difbyreghe fuyeral;pharges, asia. delay in this might ob- 


ſign the body to hecome offenſive; whence it is that a ſimilat power! 
in — — either of the o. 

tor es in max purphale,vicurs gr clotbes. forthe infant bfüüldron 

ofthe teſtator, this being a matter-of urg, and which admlitgref 
ng,delay,... o, hkewiſergit dawtuli for either / af the xxegutors:to ren” | 
Ades des it, an * urls hogs thing a by tlie teſfutor 
under 


+. 
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mas ea In preferving enn 4 
alſo, and in diſcharging his debts, the act of either executor is lawful 


erciſe of power, but merely the performance. of a duty, —infomuch 
that the depoſitor has himſelf a right to ſeize and carry away his de- 
poſit, if he find it among the effects of the deceaſed, and the creditor 
has a ſimilar right with regard to his debt ;—and it is, moreover? the 
duty of every one into whoſe hands property may fall, to attend tothe 

preſervation of it, whence this comes under the deſcription of aid and 
afffance, not of an exerciſe of | power : — neither do any of theſe acts 
require thought or conſideration. Either of the executors has alſo a 
right fi ingly to. diſcharge a legacy, or emancipate a ſlave, if directed 
by the teſtator, becauſe ſuch deeds require no thought or conſidera- 
tion. In the ſame manner, either of them may inſtitute a ſuit in 
claim of the rights of the teſtator, becauſe a conjunction of both in ſo 
doing would be impracticable, ſince, if they were to do it at one and 
the ſame time in the aſſembly of the Kizee, they muſt occaſion noiſe 
and confuſion ;— —{whence it is that only one of two agents for litiga- 
tion is allowed to plead at a time.) The acceptance of a gift for an 
infant is likewiſe an act which either may perform ſingly ; for in caſe 

of delay there is a poſſibility of the gift being rendered null by the 
death of- the donor previous to the ſeizure. Theſe acts, moreover, 
being permitted to a mother and nurſe, is a proof that they are not 
 exertions of power. It is likewiſe permitted to any of the executors,. | 
fin gly, to ſell goods where there is an apprehenſion of their ſpoiling, 
as in the caſe of fruit, and the like; and alſo to collect together and 
preſerve the ſcattered property of the teſtator, as a delay might occa- 
ion the deſtruction of it; and ſuch permiſſion i is, moreover, given to 
every perſon into whoſe hands property may fall, whence it may be 
inferred that this is not an exertion of power. (It is recorded, in the 
Jama Sagheer, that none of the executors, where there are more than 


one, has fingly the power of ſelling goods, or receiving payment of 
Vol. IV. | = A > A debts, 


independant of the other. For none of theſe are conſidered as an ex- ; 


546 


Caſe of a 
teſtator ap- 
pointing dif- 
ferent exe- 
cutors at dif- 
ferent times. 
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debts; becauſe theſe are exerciſes of power which they muſt perforn 
ne in Aer eg with the will ow intention 48 0 e w 
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17 a Sar an two executors in a pee manner, (a1 i ne 
ſhould firſt ſay to the oe .I have appointed you my executdr,” and 
again, at a different” period, to the other have appointed you my 
executor,” ſome allege that in this caſe each of them has individually 
a power of exereiſing the functions of his appointment, without con- 
ſulting the other, in the ſame manner as two agents, where they are 


| appointed by different commiſſions the reaſon of which i is that the 


teſtator, in appointing the two ſeparately, indicates his aſſent to each 


acting from his own judgment, without the others affiſtance or advice. 
Others; again, ſay that concerning this caſe alſo a diſagreement ſubſiſts 
between Haneefa and Mohammed on one fide, and Aboo Ye voſaf on the 


mw other; becauſe a will! is not eſtabliſhed until the death of the teſtator; and 


at that time both are executors together, notwithſtanding they had been 


In caſe of the 


death of a 
Joint execu- 
tor, the ma- 
giſtrate muſt 
appoint a ſub- 
ſtitute, 


appointed ſeparately. It is otherwiſe with two agents appointed un- 


der different commiſſions; for the appointment of each of thoſe till 
continues ating and ſeparate, as  {ettled by the conſtituent, : 


11 one of two executors dis” it is Lg ER. Row on the Ke 1 ap- 
point another i in his room. This is the opinion of Haneefa and Mo- 


hammed; becauſe, according to their doctrine, the remaining executor 


has not, of himſelf, power to act on every occaſion, and the intereſt 


of the deceaſed therefore requires the appointment of another to ope- 


rate with him; and it is alſo the opinion of Aboo, Yooſa of, becauſe, al- 


though the remaining executor be (according to him) empowered 
to ack of himſelf, ill it betioves the Kizee. to appoint another his 


companion ; for the deſign of the teſtator evidently was, to leave two 
ſucceflors the management of his concerns ; and as this may be ful- 
filled by the appointment of a ſubſtitute for him who dies, one muſt 


be pointed accordin 817. | 


7 


WA PR — executor 1 N lying exceutor. to act rate de. 
for him, it i in chat caſe. lawful for the latter (aceording to the Zdbip datt no- 
Raucher) to act alone, nor is it incumbent on the Kaser to appoint —_ 
another. in the room of the deceaſed g) REPS here the judgment of | 

the deceaſed, executor, virtually ſußſiſts in the l lying. one, as it were, 
| by ccc -( There is a tradition of Henreſa having contradicted | 

this do@rige,. hegauſe of its repugnance to the fleck of the teſtator, 
namely,..t he, agency, of, EW9, FER: :; in Au to the, caſc e ſe Whe cre 
a dying executor appoints ſome other, perſop. to ſucpeed him; for foch 
appointment is valid, becauſe, of its being attended wad. the ad- | 
pantage of the judgment of iſe Waits. M: Was intended by 
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Ix an adn 3 to his death) -appiniifiencalichipori & bi W 
eder, that eaſe the perfor ſo appointed is entitled to act as exe- eh, ET. - 
cutor, both to him, and alſo to the perſon to whoſe affairs his im- fitute in of- 
mediate teſtator had acked as exe eutor. This is according to our doc- wm 

tors. Shafei maintains that the perſon' ſo appointed i is not entitled to 
act as enecutor to the firſt deceaſed, becauſe of the analogy his ap- * 
pointment bears to that of an agent; in other words, if a perſon, 
during his lifetime, appoint an agent to act for him, that agent is 
not permitted to delegate his powers to another without havin g pre- 
viouſly obtained the conſent of his conſtituent.—( The ground of ana- 
logy between theſe; two: caſes is, that in the ſame manner as the con- 
ſtituent is ſuppoſed to plate relianoe on the agent, and on him on, 
ſo alſ the teſlator may be ſuppoidi to act with regard to the cg cut) 
The arguments: of our doctors upon this point are twofold. Fünen, 
an executor derives his power from the teſtatorg and it is therefore 1 
lawful for him to appoint an executor to ſucceed him; in 'the-fame - 
| manners in the caſe of a gratdfather; in other words, a father has 
the power of beſtowing his child in marriage, Which devolves upon 
His father after his death; and the grendfather has in ſuch oaſe the 
reg of e an agent for the execution of the child'a mar- 
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e ige and bo ke ige, it is lay ful for an executor to appoipt another 


Par -»1"! 4, Executor, as the power appertaining to the teſtaton devolves upon His 
25 95 A . executor, inthe. ſame. 1 manner as a father's right to diſpoſe of hi child 
. in - marriage develves upon the grandfather. As, moreover, the 

. gratdfather; is the father's ſubſtitute with regard to the power 

-devglves to him, ſo in the ſame manner the.executor is the fubſtinite 

of the teſtator; becauſe the nomination of an executbr is, in effekt, 
an appointment. by the teſtator, of a ſubſtitute with reſpect to the 
matters in which he is bimfelf empower ed; and as the executor, at 
the time of hi8 death, poſſeſſed a power with. reſpect to both eſtates, 
(his own; and alſo that of his teſtator, ) it follows that the ſecond 
executor (that is, the one appointed by him) is. his ſubſtitute with 
reſpect to both eſtates Alſo.—SECONDLY,; as the teſtatot had recourſe 
to the exiſtence of the executor, notwithſtanding he knew there was 
2 pofſſibility of his dying 1 in the interim, and thereby leaving bis ob- 
. beni g ject unzceatapliſhed, it 75 be inferred that his intention of that 
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an agent ; ; BY he i is not at liberty to appoint any "other 1 5 bis agent 
without the conſent of his conſtituent ; 5 becauſe, as the latter is ſtill 
Sg: living, and conſequently has it in his power to accompliſh his object 

. himſelf, it is therefore not to be 8 that Ba "_ conſent to his 

; ent appointing another e n. lb OM eee oy 


3 


mo 


An FTIR b x an executor, Pa Jaane lng 0 divide off the —_ of 
3 S che teſtator from the legacies, on behalf of his heirs who are infants, 
ſelf of the or adult abſentees, and take poſſeſſion of their portions, it is lawful.; 


rtions of 


infant and for an heir i is ſucceflor to the deceaſed ; and as an executor is alſo a 


_ ſucceſſor to him, he is of courſe a competent litigant on behalf of in- 


behalf; fant or abſent heirs, and may, of conſequence, make a diviſion, and 
£14 poſſeſs himſelf of their Portions on their behalf ,—infomuch that if 
thoſe portions. were to periſh ; in bis hands, ſtill they are not at liberty 


: to participate with the een in what 1 remained to Wenn ater ten | 
divifion. eg pe | | 
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cer y, :010 the ebntrary, an executor; the "pews belag udulk ant be- _—_— 
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infant or ab- 


them 613 behalf of "infant or abſent legatets, it 18 Unie wul (fur “le- fent legarces, 
gatee is not & ſueceſſor to thb deceaſed'in' worry relpedt, ne beitig cn. 
ſtitutech a proprietor 'by new and ſupetveniem eaufe; and 4% mee. 
fots) the tte ter d00b not and as Neightt of his TORT his A Fi 
[chi&legater's] portion's Not valid; Linſormbch'thar'if ttie legacy Were 
to pert zr bas ie ice Hwa "the"legatee would be entitled 

to take à third of whatever Had remained to the héeifs. Neither ib any 

8 eompenſation' due fror he executor if! this'inſtance ; becauſe att C- 

ecutor is a kruſter; and“! age power 'of Conſerving the effects of "the 

teſtatsr is Todged ini Hirn, the caſe is therefore the fame as if the Joſs 

; 7 up rd tod 6 dhe diviſion c of tlie feats.” eh war I 
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, 171 T8 in. N propriated to 
Mecca, and then a and the executor divide” off the Kid fu m from f pilgrimage, 
; LLTOIM | leg, muſt 
the heirs, and take ; poſſeſſion of it, it, and it be afterwards | loſt c or de- be repaired, 


- 4 5 PW & 
; to the extent 
wy + either in bis charge, or in i that of the e perſon. whom he bad of a chird of 


| 3 1 5 , inted for the performance of the pilgrimage, i in | that cafe, accord- the eſtate, 
il far Haneefa, © a third of the bemaining roperty « of the 7 8 
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muſt be appropriated for the pilgrima e. 7500 Tn 0 on the other 5 IS 
hand; holds that if the ſum thus loſt | aye been ty equivalent RE: 
to'a third of the property, nothing! is afterwards to be taken from tle 
heirs; but that if it Was leſs, the deficiency muſt be applied 55 the. 1 1 

purp oſe'of the Pilgrim age. 2232 on Tg contrary, i is Foe opinion "wid a Wag 
that 10 neither caſe is the exchiitor to 4 auh thing from the ; icirs; LE ins 
becauſe the ſetting aſide of 4 pafticulat f um, for is p performatice 0 of On ren: . 
the pilgriniag e, Was the daher right of the welter 4 "Hig? as, NG 

he had Himſelf ſet afide the ſüm for that” putpoſe, 'a ad”; 9 8 
wards beeti loft or dettroyed, nothing further” Would er en re 
quired, and the legacy would have been void, it 18 in 75 fame n man- 
ner void where the ſum was fer alide by the executbr, 4 1e acts fol F, 
and ſtands in the * of, the deceaſed, The argument of Hoey 'Toofa f, 


in 
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un ſupport of his opinion: zs. that a third of the whale property is a fund 
fler the execution of wills, xto which extent only they re te, be exe: 
opinion, on this point, are twofold. Finsx, the performance of the 
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Pilgrimage was the object of the teſtator, not the ſetting ahde a ſum 
bor that, purpoſe; and. therefore the appropriation or delivery of the 
money, without the accompliſhment of the of no conſider: 
ation, it being, in eife&, the fame as if the lum had been loſt pres 
vious to the diviſion,—in which caſe a third of the remainder wquld 
be, appropriated to the, pilgrimage. SzcoNDLyY,/ the diviſion, with 
ede ea he ee, 25; not ;perictk and, compieſe, uot. The porron. 
- bequeathed for the purpoſe of pilgrimage be expended thereupon, as 
there is no perſon to tate poſleſſion of, it 2, Where, therefore, this 
ſum is not expended in the performance of pilgrimage, the partition 
” zz incomplete, and the caſe is (conſequently) the ſame as af mo ſum 
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d ene =0h 10. fol it, es od , be 21 lo gib leg bas d 268 
„ ien In a perſon bequeath a third of one thouſand dirms to another who 
rie 6. 2; F Rn x: Nos AW rd LNG Sell, 
vided.off by is at that time abſent, and the heirs contign the faid ſum to the Ages, 


the magi- in order to divide and {et apart the ſhare of the abſeut legatee, the di- 


Fro viſion thus made by the Kizee is yalid, becauſe of the original validity 
iet of kis of the will, inſomuch that if the abſentee ſhould afterwards die, pre 
deere. ious to bis having, declared his acceptance, the legacy nevertheles 
devolves to his heirs. The office of Kdzer, myreover, is inſtituted 

Vith a view tothe benefit of mankind, that he may attend to the 
conſervation, of their rights, eſpecially with reſpe& to ſuch as are dead | 

or abſent ;—avd as among theſe attentions to the rights of mankind 

is the ſetting aſide and taking poſſetſion of the portjons of abſentecs, 

| tuch acts by him on behalf of an abſentee are valid, of Courſe, —info- 
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"Ir is bf fir an brerter, in order to aiſchary ebe the 
deceaſed, to ſell a ſlave for a ſuitable price, in the abſenee of the eredi· 
tors; : for as the teſtator might have done ſo during his lifetime, the 
executor, as his repreſentative,” is entitled to do the ſame. | The 
| ground on which this proceetls is, that the right of the creditors to 

the effects of the deceaſed lies, not in the ies themſelves, but in 
their worth; and the worth of the ſlave is not annihilated by the fale, 
as the price (which is in reality the worth) ſtill remains. It is-other- 
| wiſe with reſpect to an indebted ſlave; for the fale of ſuch in the ab- 
ſence of the creditors is not valid, as their right lies in the perſon of 
the flave, they having à claim to the earnings of _ del which 
would be nile by the Warn Rien a0 Ee b ti ban 
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I a Pa appoint ate bis e executor, Ssang Kiba; here his 
deceaſe, to ſell a ſlave, and beſtow the price in charity, and the ex- 
ecutor accordingly ſell the ſlave and take poſſeſſion of the price, and 
it be afterwards loſt or deſtroyed with him, and the ſlave prove to'be 
the property of another perſon, he [the executor] is accountable. to 


$31. 


An executor 


may ſell a 
ſlave of the 
eſtate, for the 
diſcharge of 
the debts 
upon it, in 
abſence of the 
creditors, 


uvleſs the 
ſlave be in - 


volved in 
debt. 


« 
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An re 
having od 
and received 
the price 6 
an article 
which after - 


wards proves | 


to be the pro- 


the purchaſer for the price, agreeably to the laws of fale ; and he is /perty of an- 


entitled to take an equivalent from. the effects of the deceaſed, being, 
as it were, an agent on his behalf. This indemnification, according 
to Haneefa, he is to take from the whole of the eſtate at large, and 
ſuch. is the Zdhir Rawdyet. It is recorded from Mohammed, on the 


other, is ac- 
countable to 
the purchaſer 
for the price 


he had fo re» 


ceived ; 


contrary, that he is to indemnify himſelf from the third of the, effects, 9 
as the inſtructions of the deceaſed were in the nature of a will; and 5 


the third of the property is the fund for the execution of a will. The | 


ground of the doctrine of the Zabir Rawdyet: is, that as the executor, 
in the ſale of the ſlave, was deceived by by the teſtator, the reſtitution 
made by him to the purchaſer is therefore a debt due to him from the 
teſtator; and the debts are diſcharged from the 05e of the eſtate, 

8 WW 


552 


- 


W 1 1 8. Bob An 
not from the third. It would be otherwiſe if the Kilteez'br Mis ak; 


| ſhould ſell the flave, and he afterwards:prove the property of another | 


for 1 in this caſe the obligations of the ſale do not reſt upon thoſe of- 


ficers, buy the / purehaſvr cqmes at once upon the eſtate for an equliva- 


pl _ lent, tothe. price. loſt on deſtroyed as above; ſince other iſe theidoor 


STEIN 


of magiſtracy, would. be. ſhut, and the rights of mankind conſequetitly 


injured, a8 n0 man ill undertake.;the office of Kdzreunkols he: be 


; excmpted: fr om reſponſibility. It. is: 40 be obſerxyed that ht is no 


| nner 18 ee to an indemnification; only in the. greateſt potlible 8 


but if this 
have been 
loſt, he may 
reimburſe 
himſelf from 
the perſon 10 
whom the ar- 
ticle had fall- 
en by inhe- 
ritance. 


rin 


may accept A. 
transfer = ra 
debt due to 


his infant | 


orphan, becauſe of the: perſon on whom the transfer is mad being 


ward, 


the, ſhargs of the, other heirs 3. for upon the ſlaye proving the property 


agFARceds Fiat + rhe; exegutor is t0itake-an-equivalentifrom the bf. 


85 ane eee ee ee the ſuppoſition -of theſe being 
er, this purpoſe ʒ for if they be inadequate to it; the 


degree; and if the deceaſed ſhould have no effects whatever, the ex- 


ecutor (like, apy ther Finding) has no claiga for indemnification. 
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Ir an, executor, ſel a Fiks which had fallen to the hare of ia child 

10 the deceaſed, and take poſſeſſion of thec price, andi it be aſterwardẽ 
loſt ed enter and the ſlave proye the propertyrof another perſon; 
the purchaſes has in that caſe a claim for reſtuution fromthe.executar, 

w 0 18 entitled to indemnify himſelf from the ſhare of the child in 


1.7 818 


w 4 e behalf be acted j and the child is entitled rc an equivalent from 


of of another perſon, the diſtribution of inheritance, as at firſt executed, 
is annulled, the caſe being, in fact, the ſame as if no ſueh ſlave had 


ever exiſted, or bros accounted o as part of the eſtate. 5 
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tor . 2 Ing perſon in 8 give a tratiafor on ſome other 


perſon, and the en ecutor (the guardian of the orphan) accept ithe ſame; 
ſuch acceptange is approved,» provided. it be for the interefi of thb 


riches. (for ĩnſtanee) than the transferrer, and alſo a man of probity; 
for the power of acting is veſted in tho exeoutor, merely that he ay 
employ it for the intereſt of the orphan :—but if the transferrer be 


richer 
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richas then —— gecoptanceꝰid not approved; — 
tendency Nude 80 The orphans eg 3 Bus Silz Nix bluorft 
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Ag kewfil def an / exventor us fl er parts yoveat , ont! or ſell or 
couht>df the orpham under his charge, either for Aff N quivatetit2 ct . 
fuchꝭa pate cas to occaſion am inconſiderable loſs,- —but' not at Mich a his account. 
rnterab take the loſs grit and appuretrt bborufeg ane uppoikitent dete 4H 
of (an? erocutor being fHthe benefit! of che Urphan the muſt ab e 
laſſes im ſas great ia degvecias poſſible - hu,¶ĩ with reſpeck ton I bñi ti 
1 ebe inithe pmmłree of the worldlit is oſten Undvöidäble, 
is therefore allowed to him to indur it, ſihide other w/iſe a door ch 

8 buſitels of purchaſe and m ys 19/0 7s 
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Ax eros; is Filz 1 bill ef dae d böt Keb le erg 
as an executor in it, but muſt give a ſeparate: paper to that effect, out 
cf caution; fon if the latter lo Were inſerted, it wiglit bapßen ar 2 
che witueſs to the ſalo might ſet dis dame to the bottom bf the iafthus yam od le 

ment Without examination, which would-implicate'a fllfe"teftinibay, mo 11nd 

ſince with+thecexceutorſhip he has? no concern; © $6ine;* wofedver, at nog ah 

havè aſſerted that the atteſtation of the w ovght x ie ae TUE 12 bod aloir 

—— le Bent by Eeyd che ſon of Omar,” and Hot *. by eye id gs 

H exxcutor of; (ſuch 4a? perſon: Aut eben cipher ta? eh N 

water »alid'that the latter mode ee broptiety be adop 10 % ab an 
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: An executor. has the power of ſling every i cies of Property He may alſo, 

belonging toan adult abſem heir exFeptittg ſales firm obedble;— 1 * 

bon asla father is 4uthoriſed' to ſell/the-moveable! property of Bis Wnt! ban ot ar” 
abſerto ſon, but not ſuch vas / ii ĩmimdyeapſe i Ni gtiardtitr THe: des!) ber. e 1 a 
cutos] Ras the ſame. power. .yThe, ground of this Js, thi the le bf FE 
moyeable property. is/a-ſpecies: of conſetvations! as (articles of that dev 


ſeriptian axe: ible to Aenne _ is mubh oe efH/ pre 
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ſerved; than the article _ With:reſpect, on the contrary, to im. 
moveable property, it is in a ſtate of conſervation in its own na 


hence it is valayiul to ſell ire munkelt. Fey it Ki warren th that 
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He cannot 

trade with 

his ward's 
portion. 


He may ſell 


moveable 


property on 
account of 


the infant 


or 


abſent adult 
brother of the 


TT 


The power of 
a father's ex- 


property of his orphans, is ſuperior to, and precedes that of the grand- 


ecutor pre- 
cedes that 


of 


the grand 


father. 
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Ir is not law 105 in executor to tends with the property of the 
orphan; for the cav/ervation of it, merely, is committed to him, ne 
the power of trading with e e 0 is mentioned ; * a the 
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Ke to Mohonmed af 4 Abos Noli the exeentol of a bro- 
ther, with reſpect to an infant brother, or one of mature age, who is 
abſent, ſtands in the fame predicament as the executor of a father 
with reſpect to his adult abſent ſon; — (in other words, he is em- 
powered to ſell the moveable property of the orphan or abſentee; ;) 
and fo likewiſe of an executor appointed by the mother or uncle ; for 
as the mother and uncle are permitted to interfere in the management 
of the property ſo far as relates: to Re: Wee vr ſo alſo } is the exe- 
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cutor "no en, em 10 69 2917: UNPu 


Tun powell ele father's Execute, in the Ska of the 


father. Shafei is of opinion that in this reſpect the randfather has 
e ſuperior power} becauſe the Law has 60 kills to be the r Fg 
pblelietlün of the father, w. here' the latter has ceaſed t to exiſt, — 
bete Kis that [falling the father] the grindfather int Fi erits to 
grandſon. Phe atgument of dur doftors i is, Naber as, in ae uence 
of tlie will, the àutharity of the father devolves up pon his e ee tor, 
the executof S authority is therefore that of the eher, in effect, And 


conſequently the father's executor precedes the grandfather, in the 


e manner as the father ane would. TUE FR of this 18, 
; 5 A, . ; F223. 48 wo | 


PSB. + 
tht aus tile father; betend ne exiſtence Gf the gramdfatlier, 
Pomteg anothet to ac for” his chilreti,” it tap be thente fniferred 
thit KEEGHdered ſuch appointnent rfore'behefichal to that that ff 
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Ir a father die ot appointing an i executor, the grandfather 


repreſents the Tather®; "becauſe" grandfather is mot nearly related to 


the children' of His Ton, and imoſt iüitereſted in their Welfafe; hence b 


it ks that the &ratdfather is 'enipowered to Contract the ii nfane' Wards in 


marriage, in preference to the father's executor, eee 
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If there be no 


executor, the 


randfather 
is the father's 


tive. 


the latter have precedence of him in point of 1 managing ; and ating 
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5 rd perſo 7 with them, and that perſqn deny his having done. fa, the © * 60 the 
evid 19 Sytors is Sa, th cfie$t ; ;, heeauſe their aſſertion. having appointment 


tendency to. tow own advantage, in, the. caſe it wi abord)them 
iro 899 off 0 acl r labour, "yh, them open to ſuſpicions, IH. an the 


eee e tl bird perſon clajoa,or. admit of the executorſhip, their 
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a third is 


not valid un- 
leſs he claim 
or admit 1 it. 
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The evidence 
of orphans to 
the appoint- 
ment of an 
executor is 
not admitted 


i he deny it. 


The teſtĩ · 
mony of ex- 
ecutors with 
reſpect to 
roperty, on 
behalf of an 
infant, 


or of an ab- 


ſent adult, is 
not admitted. 


WI L LS. 


evidence is valid, on a favourable; conſtruction Analogy: would ſug- 
geſt that here alſo the evidence is null, in the ſame manner as in the 
former inſtance, and for the ſame reaſon. The ground of a more 
favourable. conſtructiqn, in this particular, is that as the Kaare has the 
power of either appointing an executor at the firſt, or aſſociating a | 
third perſon (by that-perſon's conſent) with the two,executors, with- 
out any teſtimony on their part, it follows that their teſtimony 
merely prevents the Kizee from the trouble of nomination, by ren- 
dering it unneceſſary for him to ſeck out and name a proper perſon to 
aſſiſt in the executorſbip; the perſon ſtill, boy ESL, POS. his of- 
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picion in the advantages they w 
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1 two executors give 1 on behalf bs an infant hety: chere 
ward] concerning property of the deceaſed, or of any other perſon, 
it is of no effect; becauſe their teſtimony WT tends to- row 178 


nn to the ene of an ee. 


MA two executors give- RO on behalf of an ale heir, con- 
cerning property of the deceaſed, it is of no effect; but it is valid 
concerning property appertainiiig to any other perſon. This is the 
doctrinie of Hamefa. The two diſciples are of opinion that in both 
ceaſes the evidence is valid, becauſe it is not liable in either of them 
to any ſuſpicion, as as the power 6f an executor over the property 
ceaſes after the heir attains to maturity. The argument of Hanegfa 
is, that as executors have the power of ne ne and alſo A 


Ty: ane moveable e of an adult Hele 
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41 two 3 = evidence that their deceaſed father had ap- 
pointed a particular perſon his executor, and the perſon mentioned 
deny the ſame, their evidence is not credible, being liable to a ſuſ- 
ald draw from the Ialiowrs. of a . 
ſon exerted towards the en of their ran kn 
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rae abſence, | 
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follows chat their xvidencey: * of an adult heir combing my 
any part ofithe:deceaſcd's oftatey/is not-altovethe}/free- frotti ſoſpicion, 
It is otherwiſe with frſpect to their evidencs; in behalf f an adult 
heir, concerning any:other property, for bver that the executors ean- 
not poſſeſs any , authority, as the deceaſed conſtituted them his ſub- 

ſtitutes with reſpect to his on re e with reſpect to the 
bene ere 1 eollot 11 & ig e nomiſtot yas: 100 
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Ie tw o perſons beat ex idente to a debt of otic thBaſand rn, due The man 
from a perſon deceaſed to Omar and Zeyd, and Omar and Zeyd give a abdomen BY 


parties, on 


ſimilar evidence in favour of theſe two, the evidence on both parts is behalf of each 


other, to debts 
valid. If, on the contrary, each of the parties in the ſame manner due to each 


give evidence that legacles had been left by the deceaſed to the other, {9267 cate 
their atteſtations are of no effect. This is the doctrine of Hanogſu TE * 
and Mohammed. Abov'Yoofaf maintains that in neither caſe are theſe gacies, 
evidences valid; and ſuch alſo (according to the relation of RN,: 
is the opinion of Hanegiu. There is alſo a tradition of Aboo"Yoojaf 
having concurred in the opinion of Mohammed. The reaſons urged in 
ſupport» of the validity of the evidence, in the caſe of debt, is that: 
debt relates ſolely to the perſon; and as the perſon admits a great van 
riety of rights, the evidence of both parties is therefore admitted 
Neither does it follow, in this ęaſe, that either party is to partake oß 
what may be obtained in payment by the other, ſo as to cauſe the 
evidence of this party to be a mere eſtabliſhment. of their oyn right of . .. 
participation, —inſomuch that if a ſtranger. Were to pay, to one ofithe 
parties, of his on accord, the, debt alleged to he due to that party, 
ſtill the other, party is not at, liberty to claim any ſhare in ſueh pay - 
ment. The reaſons, on the other hand, againſt the validity of the 
evidence, in this inſtance, is that as the death {of the, debtor} occa- 
ſions the relation to ſhift from the perſon; to the property, ſince 
conſequence of the deceaſe the perſon no longer remains, (inſomuch 
that if any one party were to obtain payment of his right from the 
eſtate of the deceaſed the other — participates with them therein, 
| | provided 
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provided the eſtate ſuffice for the diſcharge of the debts of both, ) it 
follows that the evidence of each, reſpectively, i in behalf of the other 
| tends to eſtabliſh a right of participation in whatever payment that 
other may obtain in confequence; and accordingly, the: ee is 
here liable to ſuſpicion. It is otherwiſe where the deþtor 
for Withat caſe th, teſtimony of. each party of e en eh 
the other is admitted; ſince as the debt, at that time, 1005 upon his 
perſon, not upon his property, (the former ſtill continuing exiſtent, ) 
a init wee is ut eſtabliſhed | in this iner. 
1 unlefs each _ 15 two perſans give videos: that. a 2 Lk ak bes 
. ey, queathed his female ſlave in a legacy to two others, and the two 
1 Fe, others give evidence that the ſame perſon had bequeathed a male ſlave 
=. to theſe two, both evidences are valid; for as their teſtimony does not 
in any reſpect tend to eſtabliſh a participation, it is therefore liable to 
=. | neo ſuſpicion, and muſt be admitted accordingly. 
EE. = en 
= A mutual | Is two perſons: give evidence that a particular perſon had b. 
1 _ e queathed the third of his prope 22 Zeyd and Amroo,—and Zeyd and 
void where it Amroo, on th other hand, give evidence thut the fame perſon had 


— od yt bequeathed' a third of his property to theſe two, the evidence of both 
the witneſſes, parties is void and of no effect; (and (6' Tkewile if the two were to 
LS give evidence that the perſon had bequeathed his male ſlave to Zeyd 
and Amroo,—and' Zeyd and Amroo, on the other hand, give evidence 

| that the ſaid perſon had bequeathed his female ſlave to thoſe two;)— 
| becauſe as the evidence on each part tends, in thoſe inſtances, to 


eſtabliſh a right of participation, it is therefore not ny ogether free! from 
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A, or \ hermaphrodite, is a perſon poſſefſed of the Hermaphro- 
parts of generation of both a man and a woman. If, there“ d a en 
fore, ſuch perſon n urine from the male member "he * is ac- mae, 
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. The gender of an alu 3 TI The tranſlator FRE the 


Ar abi text 
eee 


counted 


x66 


or ambiguous. 


charge the urine from both ae 


Waecorded — 


alſo, becauſe the cireumſtansbüe hae; — 


either member in particular, denotes that member to be > hiv original, 


and. the other merely a defect. If, on mn contrary, the "diſ- 
members, regard is paid to chat 8 
which it firſt proceeds, as this —— that een ber to be the origi- 


nal. If, on the other hand, the perſon diſcharge his urine from both 
members equally (that is, at one and the ſame time) he is a KB. 


mooſb il, or equivocal hermaphrodite, according to Haneefa ;—nor is 


_— 


any regard paid to the ſuperior or inferior quantity of the urine in this 


ſuperior, If, however, the urine pr 


indineez becauſe a ſuperiority of discharge from either member does 
not denote that member to be the primary, ſince this circumſtance 
ariſes merely from the urinary paſſage in the one. being wider than in 


the other. The two diſciples maintain that, regard muſt i in this caſe 
be paid to the comparative quantity of urine; and conſequently, that 


the ſex is determined according to the member frori which the greateſt 
quantity proceeds; becauſe this denotes that member to be the ſu- 


perior and original; and alſo, becauſe the greater quantity is, in effect 


——— * * 


of law, the. whole... From whichever member, therefore, the prin- 
cipal quantity of urine 1s diſcharged, that member 1s accounted the 
oceed-from—both paſſages alike, 
(chat is, at the ſame time, and in equal ation) the perſon is ac- 
counted ; an equivocal hermaphrodite} according to all our doctors, as 
in this caſe neither member poſſeſſes any ſuperiority over the 4 
What i is here advanced applies ſolely to hermaphrodites not yet arrived 
at the age of maturity; — for upon an hermaphrodite attaining to ma- 


turity, if hig heard grow, or he have connexion with a Wotan, for 


nocturnal emiſſioqs. gr his breaſts appear as thoſe of a man, he is ac- 
- counted: a male, thoſe being indiſpmable tokens of manhood ; but if 
the breaſts (well lice thoſe of 4 woman, or the menſtrual diſcharge 


| appear, „or. pregnancy; ar carnal connexion with a man, the herma - 


Phrodite 1 is accounted a female, ſuch 'being the tokens of wotnanhood. Id 
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is alſo 10 that he" may be 4 Woman. 1 hg he ſas to the one, 
ſtand among the women, he muſt recite the priy re rs 2 „n 
as it is poflible he may be a man they would otticfiy 
If, oi the contrary, he Nand amotig thy 5 
but the Dior gay ng 
peated] xutic 
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poſture of women ; for if k he be a man, this is ess a 
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HERMAPHRODI HES. 


female, his neglecting . ſo to do qrould duce an 
indiſpenſably jncumbent on women to be covered upon that —_—_ 


It is alſo laudable in him, if he be without & garment, ta geeite the 
prayers repeatedly ; but ſtill the prayers are lawful although he ſhould 


neglect ſo to do. It 1 is, moreover, abominable in him to wear ſilk or 
jewels. | 


. — — any ms 


He muſt 0 fr is abominable in an equivocal hermaphrodite to appear naked 
before manor before either man or Woman, or to be in retirement with either man 


woman, or or woman except his prohibited relations. In the ſame manner, it is 
travel along 


with either, abominable in him to journey in company with a man qther than his 
Except a re- 


lation; and prohibited relation, —or with a woman notwithſtanding fhe'be a pro- 


he muſt be hibited relation, as it is not lawful for two women to travel together, 
circumciſed N 


by a flave although they be relations. It is alſo abominable that he be Firgum- 


; d 
tne purpoſe. ciſed by either a man or a woman; and therefore, t perform this 


ceremony, a a female flave muſt. be. purchaſed at his expence;—or, if 
he be deſtitute of property, the price of ſuch flaye muſt be advanced 
to him, by way of loan, from the public' treaſury, with which he 
may purchaſe her for the purpoſe of circumciſing him ; and having fo 
done, ſhe is to be ſold, and her oy An into the e as he bas 
| then no farther occalion for her, 18 


„ 


| Rules to be ** an e eee e a ins 0 * 
ng k n (that is, when nearly arrived at maturity, Aboo Too/af 
pilgrimage. declares he is uncertain which mode of dreſs is moſt proper for him to 

a adopt; for if he be a male, his wearing a ſeamed garment is abomi- 

nable; and if he be a female, it is abotninable to wear any thing elſe, 


Mohammed, however, fays that he'ought to wear a ſeamed garment, 


in the fame manner as women; becauſę it is ſtill more abominable for 
à woman to men this Suing pilgrimage n obs th an e 


- wear it. Py I, * 
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ſulpeiid the cavancipation of his flave; or the” 
upon een of her N « a male child,“ con . 


4 the be delivered of an berthaphradite child, the diyorce or emanci- 3 
pation do not take place Until che ſex or condition of the child be fully , fance of fox, 
aſcertained; ſince the ata ian the FR in this inſtance, | termined, "_ 


POW (OFF Og 3 LES relation to an 
becauſe of the doubte 57} Ap en TORO {rar 03 190997 thy hermaphro- 


ms 
Ix a man 4 166 a1 my male ſlaves are . or, 46 Ad my anti] hls Gee. 


« female flaves- are free,””—and he be poſſeſed of an hermaphrodite i.. 


ſlave,” this flave is not emancipated until his real condition be aſcer- , 
tained, ſince here the maſter cannot be forſworn, becauſe of the doubt. 2 
If, on the contrary, he thus mention his male and female ſlaves to- | 
gether, the hermaphrodite i is in that caſe emancipated, ſince one or 

other deſcription. ap pplics to e HARDY as $ he. = be "arh er a 
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male or female. l e 
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Ni 3 tem 1d ln en rm 1211 
„ an N declare himſelf to be a ee a female, and f His declara- 
he be of the, equiyocal deſcription, bis, declaration, is Bot credited, 25 fend. 
his plea is repugnant to the ſugg geſtion of proof. But if he be * mitted. 
an equivocal deſcription, his declaration may be credited, he being 
bett : ee. with his 5 OWN 2 than any other perſon 5 
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jt F. an equivocal Newbie, dis before, his condipion. rathe wang . Wis 
taingd,; the ceremony of; ablutiou, muſt not be performed 2 Feng ng 
body by either man or woman, neither of thoſe being ment. 


form it to the other. Ablution, therefore, being — _ 
this Ng the ceremony « of teyummim (rubbing, with, dut st. or. Needle 1 
muſt ſy and. 
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ituted f for it and i it is mentioned i An the Fama. Ranbox, . oy 
that if the teyunmim be performed by any other. than 4 e Tos. nk pau 
lation, the 51 muſt be covered with a cloth. „ i657 ee 
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Rules of in- 
heritance 


with reſpekt 


to herma- 


* ee all the bier of the woman 


HEEMAPARODITES! BIA 


Ir u hbrmaphivaite die at an age bofderia g on maburity, (a@bwyivelve +. 
eile ok lage, according to thb Fania Ramooa,) the eoipſe ix not to 


have the ceremony of ablutiom performed upon it, Whether in e mdle. 
or female. Upon depoſiting it; morebver, iu the tomb or 
is laudable to eover the fame with a cloth, this being reger 

with NOR to women, Athough 8 not e with urge n (rr; DIDbL.; 


Age 
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Wark 115 E an to repeat the Funeral pray yers Ser 4 man, 
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Warns there it any 7 reaſon for interring a hermaphrodite, in the 


ſame tomb [or grave] with a man, the former muſt be depoſited after 
the latter, as it is poſſible that he may be a female; and à partition of 


earth muſt alſo be conſtructed between them. If, on the other dau 


a hermaphrodite be interred in the ſame tomb [or grave] with a Wo- 
we- he muſt on Cao ok as it is Peer he may by, a 
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I is Hudable to 5 ſhroud the s body of a | Keriaphtodite d in "the fame: 


manner as that of a woman, by wrappin git in five cloths; for, if it 


be à female, ſuch is the ordained practice with reſpect to women; and 


if it be a male, this is Wer a an "EXEGſs/ of Ray avg is a 


matter of n moment. F 


' « 4 1 ' 
4 on 9 : 17 [4 x 17 8 * 3 ' < F ? 7 4 f U FI F 1 -* 1 * 8 7 7 : . 1 , a 
a 1 * 1 I. & 4 & * 'F wv A&A | SC 5 # £4 # 13 14 2 9299 3 1 * 44 432 ; i; 4 F 3 1 $1353 240 175 i FA 1. gs s 34 Vn 


& © 
SY 7 A 6$VESS 


ele 211 1311 211 pa ! F 
Ir a man die, leaving N children, one © ks and the 


- 4 45 * 3400 


ſubject to the hs of a woman, une his condition ; 9 to 


* 1 2 111 97 .. 408 . 2733 * 


: Book LA 


hob, non che eontrary;, maintains that in this caſe 
6 hintinjiaaaſſits is to fectiue half the ſhart of a. male heir, and half 
e AD" a female; —by firſt calculating, the amount of his; ſhare, 
ſuppoſing him to be a male and then the ſame ſuppoſing him tba a 
femald, and adding the to together; and paying him a moiety ofithe 
added ſums. Mohammad and Aboo Yooſaf ſubſcribe; to, this opinion. 
. W e in their bed ve nb it; for E e Dole 


. N % 18 . a fon! if oy a b Gcbld be entitled to 1 
whole inheritance 3 aud the hermaphrodite, 11 he, ſogd: alone, would. 7 
be entitled to thfeg fburths of A 2 


(when ſtanding alone) to 4 Palf. if scecunted a derne, wt, v2 
whole, if accounted. a ft Tot tlie whole 8 f 


quarters, the half of which ito Sener and theſes, K e 


* * 


therefors:'xhiths two WRT i py Aubert 0e 0d eftathy 18 [divided 
between them according to. their, reſpective. proportions. of right 
and as the right of the ſon 18 to four fourths, and that of the her- 
maphrodite to res fourth, the former .gets in the proportion of 
four, and the latter in the proportion of three and accordingly, 
the whole inheritance is divided into ſeven parts, four gf Which: go 
to the ſou, and Three to the hermaphrodite. The, argument o 
Mae is that, ſuppoſing the hermaphrodite, to che male, the. 
inheritance would be divided between him and the ſon in equal 


ſhares; or ſuppoſing him (on. the,, other. hand te be a female, | 
it would be divided between. th m in th ree Io wh I Me 


OST, 


fore have recourſe to, the {ma le 
ſion by two and by ; three; "and as. | 
on the former ſuppolition the. i inner 


N 1 xr which admits of divie Yon 07 6 
0 Mee fo 155 „A follows that 
elitance 1 40 be Tivided: equally” 
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bard: ite tos three! ſhares of the f, gang reſpi@ively; ro 
each, or that, on the lattur ſuppoſition; it is to be Aieided be“ 
tween them in three lots; two ſſures of the ſix gong to the her- 
maphrodite, and four ſhares to the ſoh. The: hermaphrodite, "there- 
. 5 fore, is entitled to two ſliares, "unqueſtionably and there being 
. | il doubt with reſpect to the one redundant ſhate, that id di- 
5 vided into two. Hence the hermaphrodite geis Eo ſhares and.an 

half; and. a fraction thus falling to bis N the root of the pro- 

po ſition (fix) muſt be multiplied by two, in order that there may 
be no fractions “; and the whole balculation, being? twelve, ill 
come out right, in this way, that fiue g to the Hormaphrodite, 
and ſeven to the ſon. The ar gutnent of  Hantefa'' is, "that i is 
neceſſary, in the firſt place; te eſtabliſm the hermaphrodite's right 
in the inheritance; and as the ſmaller portion of iAkeritdnce/(rainely, | 
that of a woman) is unqueſtionable, and any kling beyond it is 
doubtful, that alone is to be eſtabliſhed; and due; which is certain 
and indiſputable, not any more, as a right to Property is not ad -- 
mitted under any cireumſtance” of doubt; —the point in queſtion 
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who ; is an hermaphrodite,—or, where a man dies, leaving heirs ws 
wife, two maternal brothers, and, a full ſiſter who is an hermaphro- 


dite; —in the former of Which caſes (according to Haneefa) one half 


of the property would deſcend to the huſband, a third to the mother, 
* the retainder to the e in the latter, a quarter 


1 Fa him to be a man, and the fame ſuppoſing the | 


hermaphrodite to be a: woman. 
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nent hep ali a oa ar Vee to a dumb perl, ad 
VV * defire to know Whether they fall teſtify ſuch deed on Bis 
behalf? and the dumb perſon” wales a ſign by an inehindtibw of the 
equivatent' ko the expreffion of aſſent“ Ye!” or, Whert a 


whether they ſhalt teftify it on his behalf? and he makes a ſign} 
am i on of his head, an the affirinative;—the bequeſt;” 


10 


Y - os fign be made in ſuch a- manner as is commonly uſed to denote 


affirmation; is vulid- but this mode of àffirmation by a fp does 
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not ſuffice with reſpe&t to a perſon whoſe inability to ſpeak is ſuper- 
venient, occaſioned (for inſtance) by ſome recent diſorder, —Shefei 
maintains that the ſign in queſtion is cognizable and valid equally 
with reſpect to both; for the inability alone is the cauſe of its beiug 
at all admitted as ſufficient, a cauſe We exiſts alike in both.—Our. 
dftors, how&\E, conceidd a natural diftgence betw a perſ 
eddy dumb, add one whS$ merely abough under a rebent incapatity 
of - ſpeech, for various reaſons.—Fixsr, ' ſigns are not conidia 
unleſs they be habitual and their meaning aſcertained, which is the caſe 
with the ſigns of a dumb perſon, but not with thoſe of one who has 
merely loſt his ſpeech. (Still, however, our doctors hold that if this 
| perſon be ſo long deprived of ſpeech as to render ſigns habitual to him, 9 75 
and their meaning aſcertained, he the ſtands In the ame | 
with a dumb perſon in this particular, )—SzconpLy, the perſon i in 
queſtion is chargeable with a neglect in not having made his will be- 
fore he had loſt his ſpeech, — neglect can be charged to 
the dumb perſon.— TRIR DI v, it is moſt probable that a recent inca- 
pacity of ſpeech will be removed and yield to remedies, which is not 
the caſe with erst ge thereſbes ame is n eee betwoen 
them. e e #4 = N 
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Wurz a Has virtol | is capable of either writing wntelighy, or A dumb 8. 
making intelligible figns, marriage, divorce, purchaſe, or ſale, de- fon may ex- 


ecute mar- 


clared hy him, are valid, and retaliation is alſo n e 2 
or vpon bim; but he is not liable to. puniſhment, nor is 
ment jinflited;on his behalf. His written deeds are valid, and cognia - e d 
able, for this reaſon, that the writing of an abſentee, ig ęquiyelenf to gr Pen-. 
dhe rah. declaration of a perſon 3Ayally, preſeut;; (nſomuch that the net, 
prophet, in promulgating his Jaws, ſargetimes; uſeſd one mode, nd 


forprinpesnapgther 3) and neceſſity, is the, ground of yaliditx with, re: * h 
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b explained a Nell farther on. 
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- retaliation, 


for. or ir cur ſpect to tke writing bf an abſentee, which- ground exit till i ide 


to oral . N e th: 


merely as they fignify the/writer's object or deſign: and III. writings 
which are nor teſtimonials in any ſenſe , (meaning ſuch as are deline- 
ated in the air, or upon water,) which, as they are merely equiba- 


effect. With reſpect to gn made by a dumb perſon, they are xe- 


cognized in the caſes of marriage, divorce, and ſo - forth, (as men- 
_ tioned above,) from neceſſity, ſince thoſe are matters in Which the 


ous rp and therefore; if a dumb perſon verify the report of a ſlanderer, ſtill 
[Boy tif be himſelf flander another by figns, becauſe the ſlander is not 
A Sha ance between pypiſhment and retali 
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trongly in the caſe of a dumb per ſon. It is to be obſerved: lll 
ings are of three different ſorts or deſeriptions: I. regulur tg 
Semen ores as mann d — have/a regular ate 
on: be; — ware, 8 Ba 
regular teſtimonials r, (mraning, ſuch as are not written upon paper, 
bit upon a wall, or the leaf of a tre, or, upon paper without any 
title or ſuperſeription ) which are not admitted as proof farther than 


lent to words not heard, are no way cognizable, nor attended with any 


right of the individual alone is concerned, and which are not reſtrictel 
to any particular form of words, but are even, in fore inſtances, 
(ſuch as of Becya· Tauia, or ſale by a mutual farrender 9, ) effected 
without any words whatever; and retaliation alſo is a right of the 
individual. But there is no necgſſiey for puniſhment, as that is a right 
of Gon, hence the prevention of it by the exiſtence of any doubt, ) 


he is not liable to puniſhment neither is puniſhment inflicted upon 


expreſs, Which! is the condition of its being puniſhable.— The d U 
ion is, ſk een, is not 5 
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"ay not to be infliqed ; whereas. if witneſſes teſtiſfy to a 

e , 900877 murder”; in" general terms, or a perſon make 4 confeſſn of Yo 
murder,” , || retaliation. is inflicted, although the term A 1 N 
not have, been; xpreſsly mantio 
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talistion poſſeſſeg the character of raripruciiy, as having been) obe 


dained for the reparation of injuries z) and it 8 therefore admitted to be 
eſtabliſhed not w ithſtanding a doubt, in maine. anten ae 
matters df reciprocity which! concern the rights 


determent; and) as that does not . he 
puniſhment, as not being 4 mat 


under; any ciroumſiance of d — Wen — 


NOWEDaNMENNrSHN ſays * the — af an abſentes is not cogniz+ 
able as proof, with reſpect to retaliation; (in other words, if an 
abſentee ſend a written acknowledgment, inducing retaliation upon 
himſelf, ſuch acknowledgment is not- cognizable.) Our author re- 
marks, upon this paſſage, that it may be taken in;two ways: / Fizsr, 
by the abſentee may be meant ayyabſentee, whether dumb or ther: 
viſe p and on this conſtruction the point admits of two detetmina - 
tions; the one, what is here mentioned; and the other, what has 
been before recited. © SECONDLY, by the abſentee may be meant a 

perſon who is #07 dumb ;—as if he ¶ Mobammea] had ſaid the writ 
ing of an abſentee, not being dumb," is not cognizable as pre of with 
« reſpe& to retaliation, ſince, having the power of ſpeech,” it is 


« poſſible that he may. himſelf appear, and make an expreſs confeſſion 
0 by word of mouth; —an expectation which cannot be entertained a 


1 with pes; to a . f ſince it is impoſſible that ſuch 
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MtserrliAxrovs eis | 
©: perſon ſhould fpeak, ſo as to make an expreſs oral confeflion, 4 
Sotme of our doctors eiitertain an apprehenfion that the tg er a umd 
perſon,” Who is at the fütne timé able to write, are coghttable3" bes 
cauſe ſigus are admitted 3 as proof purely from pee ——— 
not exiſt iti this inſtance. This ap pptehetifion, however, is repugnan 
to what has been before mentioned, as from that we irs 15 infer that 
the ſigus of a durtb petſon are cor able; not , ch anding he be capa- 
ble of wiiting; for as it is there fai thut 6 e eee. 
4 ſigns; or write, it is vand,“ it follows that ſigns and Writings are 
of equal weight, and that either of them ſuffices; the reafor of 
which is that ſigns and writings are; both of them, adtnitted as proofs 
purely from neceflity 3" and as, om the Ohe Hand, zienz 0 
erblleitnelb of Weich figns are deſtitute (the defign orimeaning of the 
perſon being aſcertained” indubitably from what he writes; whereas 
 figns are of an ambigtions nature, ſo, on the'other hand, figris poſe | 
ſeels ati explicittiefs of which Writit gs are deſtitute, as they approach 
ſtill nearer to pech; —and figns and w. itings are therefore upon an 
equal footing. ay i ey iE M Neon 10 TALE 1% M6016 24) 0 
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er flaughtered exceed the number of carr eee 

they ſuppoſe moſt likely ta hape been tayfully Gen the 

mn of carrion exceed che number ſtaughtered, or if they be equa 
number, none of them muſt. be used, ＋ bat is here advance 
ies ſolely to à ſituation which adgritß a a lite > of choice; for in a 

ſituation of neceſſity the ſelection N be mage, under either cargumy 

| nce, .and thoſe nſcd. which the people, ſyppoſe maſt. | 


been lawfully ſlain ; becauſe 28, in time; of. want, indubitable. cartion 
is allowed to be lawful, it follows that what comes within the. poſe 
ſibility of REG een duly flai is lawful. a fortiors; but, ſtill a 
rate ſelection x nuſt be made, ſince it is moſt Likely that by this 
therefore not. to be diſpen fed. with except in caſes of extreme ur 
Shafei maintains that, i in a ſituation which adm 
it is not law ful to eat any of the goats, notwithſtanding the. number 


of thoſe duly flain exceed the number of the ene for as, the ſolep- 
tion is an argument of neceſſity, it is not to be pra Qtiled, except. 


Kely to haye a 


its a latitude of choice, 
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cuouſly 


mixed with * 


I Carrion. 


have been duly lain; and the ſeleQion is 


caſe of neceſſity, which does not apply to a ſituation admittin ga lati- 


tude of choice. The argument of our doctors 1 1s, that the cir um- 
ſtance of the flain g goats exceeding the carrion in number N 
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to neceſſity, 0 — tke eating of ſome of them is i on 


ſelection in the ſame r manner as it 18 lawfyl to ta © any 5 wle 


12 94 
ſold in a Muſſu/man market, becauſe of the greater number of com- 


modities there exhibited being Jawful, notwithſtanding a market "be 
not altogether | free from certain | prohibited, a es, ſuch as s foſen or 

85 21 { - 1B | 
aſurped goods, and the like; the ground of v whi Cl that a as ĩt not 


always poſſible to make a diſtinction 75 tele to ſmall matters, a 
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regard to them is remitted, ſince otherwiſe the buſineſs of life col 


not be carried on; and accordingly,” a "final "Jegres" bf di ditt, or 
nakedneſs, in prayer, is not of any moment! In a Caſe; e, e ee, 
where the number of flau ghtered- oats" excetds that of the*Grrion, 
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the eating of ſome of them is. allowed, from a ſpecies of neceſſity. It 
is otherwiſe where the number of the earrion exceeds or equals that of 
the ſlain; for in this caſe, ſuppoſing the ſituation to 
a latitude of option, no neceſſity whatever exiſts, 
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Abyſſinians, hed A of fying animale among the IV. 66. 5 
Acceptance (in ale) IL 3962. N ee eee ee 1a 1 ee e t ee 
Accidental IV. nnr ene. eee Wu — | | | 
Accidents, a pleũge- cannot be taken in ſecurity 
AckhowzD AEN 8, IN. 135, lug —by an agent, III. 47. . pe, 
50. —by an infant or ideot, 471.—by a licenced ſlave, 498.—and bequeſt, dif- | 3 
ſerence between, IV. 472, 5 een enen WA 1 
Adoption. (See Willa Mawaldt.) 08 Jh ina N. be En | | 
Adulterer, may be flain in che act by the woman's: truſband, II. IN. e ai 29% 


* — 


7 
I N D E A 3. 


Affay, * found ſlain in an, IV. 442. 

Afoo, (in Zakat,) rules reſpecting, I. 20. | ee 
Age, full, time of attaining, III. 482. 9 1% 
Acexcy, III. 1, to 62.—in marriage, I. 116 — of, any „ ar the 

| pleaſure of the conſtituent, 2 57. mmgular 43 II. 31g not in- 
heritable, IV. 231. A N K 
Agent, acts of, exceeding his commiſſion, are null, I. e e II. Fg | 
| —aQting for a partnerſhip, 320.—inſpection by, in purchaſe, 400. —appoint- 
ment of, may be eſtabliſhed by any caſual information, 658.—atteſtation to 
the appointment of, -694:;—general rules reſpecting, III. 1, to/62. 
Agents, two or more Sine ite eee by the grime, Ar. b 
for litigation and ſeixin, 44, 56. ; ; 
fila (in divorce,) laws reſpecting, I 306, to 312,—recindment of claims with re 
. | a 
Agriculture. (See Cultivation.) | | For A 
Akilds, of whom conſiſting, IV. 440, 452, rules for ne l 40% n 
Alien, (infidel,) declaration of, in Zakat, 133. —robbery committed upon, ee 
caſion puniſhment, II. »g6.—general rules with reſpect to, 150, to 198.— 
cannot act on behalf of his infant child, III. 43. 5 
Alienation of property (to charitable purpoſes) II. 3 37. 
Alimony to a divorced wife, I. 406. II. 22. 7 
Alms, a 2275 of expiating Zihdr, T. 339. if of o'bvs projet elowiilan 2 268” 
T6 20 21 5.-—pift or deed, III. 299, :310.—grants neee IH. 00. 
| —bequeſts of, IV. 514. 5 
Amercement. (See Fines.) ' yt 11 heidq wel; , 
Amputation (for theft,) rules heling: n. $5, to 1777. 1 a 
Animals, tenderneſs to, recommended, I. 418. — ſtrayed or loſt; II. 260.—borrowine 
III. e of, 537 A n. by or upon, 10. ns. 
to. 384. | 121 5 do bon 2 
Apoſtacy of a huſband or wife, I 183 II. 58 —of a Mokdtih, 243,of HG his 246. 
D of a drunkard or lunatic, 246. under a mental reſervation, HI. 4. 
Apoſtates rules reſpecting, I. 176. II. a0a, 213, 214, 225 to 246. cannot act for his- 
1 ted n * ee neee 466, WA 
FE Nw in, — 15 5555 eres 2 t > Y 1; 0309300 N 
8 Appellant: and Reſpondent, III. 69. 1 in. „ einde & K 
Appendages (in ſale, ] II. o-. Ai Meh S 
Aypointrqent of a Kizee, II. 615. Rt ns to he. 5 e ent, UI. 1, 2, „ &c. 
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Aſſaults, by highway robbers, Th, ue ds habe des 2 ne. 1 
neral rules reſpedting; (es Murder.) | Manſlaughter." Homicide.) 1 55 
Aﬀes dot ſubje& to Zabat, I. 16.—the milk of unlawful, IV. Thr 36. e en ns 
Atonement, redemptionary. (See Redemption.) 1 d , hgh 93% 7 „ 
Atteſtation to a contract of ſale, II. ef Kaan Ene, 6g0-—of eniene, 7 . | 
Attorney. (See Agent for Litigation.) 151 1 Ea FF ; 
Award of equity defined, IV. 333. e 5 5 — inn was N | 
Avenger of blood, IV. 272. N F N . $ Sod | > . NS * 8 05 nb. «23:17 a Yo arab. 
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er (99s Erber g. er Jooſe women, I. oY 1 an 0 Sal 

Barter, ee l. 430, 469; 36. —diſputes i „ I. ſe SR: | 

Baſe money, II. 560.—ſfale in exchange for, 562. ; 5 | et ; 
Baſtards, I. 485,—evidence of, II. e Fan . cy, IV. N +. i = 
Baſtardy, decree of, I. 439. II. 6. > 155 | 


Bazar, caſe of a perſon ly Hand kn I, Tv. 4 | NR 85 en NA 
Bees, fle ef, II. 466. ie eee 
Bequeſts, muſt be claimed in the name of the tr, L W concerning, I. 467. 7 

| II. 245.—to an heir is invalid, III. 165.—by an inhibited. prodigal, 4 1.— 5 
muſt not exceed a third of the teſtator's property, IV. 468, 5 and we 
rejection of, #73 474, 47.5.—by an inſolvent | is void, „s. reſcind 1 
ent of a third of the eftate, 486,—caſes of Ja, A 
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 Beſpeaking of articles from a workman, II. 540. 
Beſtiality, II. 27. 


Bill of fale, atteſtation to a, I. 676 ,—by an executor, proper form: | * IV. s 53 3 3 j 
Birds, ſale of, II. 432. | Es ne 0 [1 
Birth, evidence to, II. 644. III. 69, 1 34- | Eg 
Blind perſons, not required to engage in ten 1 g 1.—purchaſe a and a fi by, 40 
evidence of a, 682. UF 1 „ ae mn rok 
Blood, the fale of; Hull) II. ä) ß 
Boat, caſe of a perſon being found ſlain in a, IV. 439. * dent e eee 9 ene: 
Bondage, compoſition in claims of, III. 186. FFF 
Books, theft of, 4 92. | & 4 NEE ee * of F Wig, Df 1E0T 
Booty, public, theft committed upon, IL 1006 $5423 RR tet hotels 
Borrower not + reſponſible in ina ps of theft, I. 101. E ee ee ee 
Borrowing with a view to pawn, IV. 246, to 2 8 e 175 0 TT 4 
' Breach of truſt, II. 93, 102. | e e eee e your 
Bricks, II. 539. gol ee ee ane e 1 
Brickmaker, hire of a, III. 319. 2 . 1 0h . 
Briſtles (of a hog,) II. 438. en 0 t 


Brother, evidence concerning a, II. 687, 69 3. 
Building projecting over the highway is a nuiſance, IV. 355, 560. 
Bullion, Zakat due upon, I, 18.—a enen of {ls *. 57. —uſurpuin 0 of, | 
f 7 4 4 gt | 
r I. 103. | % Met? 
Burying-ground, e ben of a, II. 338, 3 50, 3 6. „ e 
Butter, ſale of in the milk, II. 433. =_ 3 
Buying, vows reſpecting, I. 544. 
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Calves, the 10 of Zakit dos. I. 10. | | 
Camels, laws of Zakdt reſpecting, I. 12, 16. —method of ſaying rv. ure as (ſee 
Quadrupedi,)—ſtrings of, 378. | 


Camp, a perſon found lain in a, IV. 442. FO ; 5 ! | 
Capital ſtock in fozdribat contracts, HI. 216. — 


Capitation-tax, II. 143, 159.—in what caſes impoſed upon aliens, 175 general rules re- 
ſpecting, 204, 211 to 215. —arrears of, 277 OE manner of de- 
manding, 217. 


Om” taken in war, II. 160, 169. | r 
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. robbery comin] in 1 II. WY FFF 
Caravan- Serai, ſtealing from a, II. r04,—ajoropriation o de purple of, 30 357. 
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Carrion, the'fale of, null, II. 428.— definition ol, IV. . | 5 
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Carrion-crow, is unlawful to eat, IV. 74. 0 
al. labouring, exempt from Zatdt, I. 18. —ſtrayed, the ſecuring and e are 
8 II. 269. — (for other rules reſpecting, ſee Animals.) _ 

. Charity, agency for the diſtribution of, III. E of, IV. 51 3 | 
Chaſe. (See — „5 e ese bes, 
Chattel property, deüniton of V 45. V e ene : 

Chil, A T in m a ot ia e 

Child born of the ſlave of an apoſtate, [4 239. WEE, JJC re TOO EN | 

Child-ſtealing, II. gz. | | 00 7 

dun are under the father FIR infancy, I. N 8 woman a ae minen 
free, 436. born in marriage, are ſubject to the enden of the mother, 4.36, 

| ©... (for other rules reſpecting, ſee Infants.) 5 

Chriſtian, form of adminiſtering an oath: to, III. 78.— claim of e „ 133.— 
may poſſeſs Muſſulman ſlaves, 390.— may be viſited i in ſickneſs, IV. NT 
fine for offences againſt, 332.—bequeſt by a, 534, $39: | : 
Churches, conſtruction of, II. 219. bequeſt towards execting a, IV. 534, to 430.0 „ 7 
Claim, in virtue of bail, II. 576.—of a furety upon his ſuretee, 59. caſe of a, founded 
on gift and purchaſe, 643. —to a moveable property; III. 64, 65.—to land, 
65.—to /tolen property, 73, 103, 104.—to a trove property, 274. Co 
Claim of Offipring, I. 458. III. 51. —made by an apoſtate, II. 236, 29. 1 1 
Claim of Parentage, II. 259, 260, 261. III. 51, 74, 124 to 136,-with reſpect to a il | 
begotten under a deception, 135.—cannot be remitted fot a compoſition, 18 of TE go 
Claim of Right for a compoſition, 185;—to the ſubject of a ſale, II. 503,—ſet up by two e 5 
| | perſons to property in the hands of a third, 1. 272.—in partition, IV. * 
Craims, III. 63 to 136.—of Shaffa, 569. 
Cloth, purchaſe and ſale of, II. 367, 377, 440 $99—{ufupl) wearing oh, UI. 58 
| partition of, IV. 12. | 5nd to much n ee 
Clothing, VOWS reſpeCting, 1. 551. n sf, een SN 13 143 enn 
Coheirs, teſtimony of, II. 693. 0 cee ThE, 
Coin, may be fold by weight, II. 492. OA GS im db bond ien , rams) 
Coinage, diſtinctions of baſe and pure, II. be. anne wire 400 Inh.) 
Collector of taxes, allowance paid to, I. _ % H e eee 
Common hireling, III. 350. 40 705 e J 00116 400 4 | 5 
CompeacTs or CULTIVATION, IV. 30 to 53: F e |, vifiboith' 

| Compacrts or GARDENING, IV. 54 to 61. 91,0010 to, uv n ee went! 

Competent witneſs. (See Evidence. Teſtimony.) 5 „ 
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Mm tion) of immoveable property, 178. 


Conditional bail, II. 577. 


f Converſing, vows with reſpect to, I. 4399: 
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Copper coinage, II. 563. * kü dee = 
Corn, ſtanding, theft of, II. 89. „ ae e 


Criminals, convicted, teſtimony of, II. 688. +18 „ 1 
Crocodile, the fleſh of unlawful, IV. 74. W ; 
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Complete Retirement. (Se Khalkuvat Saheeh.) 1 „ et II ee 
CoMposITION, III. 174 to 210.—for a debt, * a farety, U tenen, III. 8. 


—after acknowledgment or denial, 8.—in 2 40 3 —for 1 ns | 
the perſon, IV. 300, 331. | 
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Corea III. 452 to 467. 


Conceſſion of an object claimed, II. 13.—in what caſes not allowed, 15,—(in compel 


Concubinage, yows with reſpect to, I. 541. e N | 0 5 f its 8 ar 
Confſeſſion, of whoredom, II. 8. —of drunkenneſs Fr —of 9370 EY Cy thef, | 
8 86, 11 
Conguceel country, = with reſpeRt to, II. 1 89. 55 eee 
Conſanguinity, plea of, III. 74. N e 
Conſideration of K1TABAT. (See Ranſom. * : of > 
Conſtituent, teſtimony of, muſt be credited with MT to his inftruAions, „ 
Contract, of marriage, I. 72 to 183.—of fealty to government, II. 156. of partnerſhip, 
| 2906 to 333.—of ſale, 360 to 566.—of bail, 584. concluded by an agent, 
III. 6. —by a ſecondary agent, '41.—of Moziribat, 212 to 258. —of hire, 
312, to 37 5. concluded oF. © an infant or | anatis, 471 —of pawn, 
IV. 189. 


Converts to the Muſſulman faith, II. "ey 209, 118. Tay d 
Cook, hire of a, IL. ir ee 
Coparceny, (partnerſhip by joint inhevitines,) H. 296. neee 
Copartnerſhip, rules of, II. 2000: 333» 600. d „ 7 eee 


Creditor, ſtealing the property of his debtor, II. gs pagers of a, m. 161, 163. 
Creditors, rights of, III. 161, ae eee 20 in a debt, TO" WTR | 
Creed. (See Kalma.) 

Criminal proſecutions, agency for, III. 2. | 


Crows. (See Rook. Carrion-Crow.) 


 Crucifix, theft of a, not puniſhable, II. 90. ; oe Re þ 
Crucifixion, a puniſhment for highway robleny, II. 1 13 1. q.1 


Cucumbers, II. 415. Hogs 
CuLTivATIoN of WASTE LAxps, IV. 128 Nigg, ee eee 
Cuſtody, (of property,) in caſes of theft, II. 83, 98, 100.—various caſes of, 101. 


Cutpurſes, 
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Dead, act of plundering the, II. 94. e e i 3 | 
Death, evidence to, II. 677, 670: JJõĩ;⁊—?ꝛi0 , 0s We BOTTLE. 
Deathbed-fickneſs, rules for aſcertaining, IV. 596. —emancipation of a, 95 brine. 507. | 
* * and prompt, diſtinction between, II. 95. cannot be transferred, 306.— 
| commutation for a, 560.-—claim of a bailed, 576.—and bail, difference be- 
tween, 595.—impriſonment for, 624.—owing from a father to his ſon, 628. 
—caſes of claim to, 646. —owing to an agent, cannot be demanded by the e 
Me conflituent, III. 8.—liquidation of by an agent, 23. .—diſcharge of by an le 
agent, 40 —compoſitions for, 194 t0'205;—right of inheritance in a, 208: | | 
gift of a, 308,—acknowledgment of by a licenced ow 458 —owing by = 
licenced ſlave, diſcharge of, or. 
Debts, fs an apoſtate, II. 233.—owing to miſſing perſons, 209. —ibcurrd' in partnerſbip 
by reciprocity, 301 — incurred in partnerſbip in traffic, 314.—transfer of, 606-- 
to 611.—acknowledgment- of, 627, 645.—contraQted in Sickneſs, III. 163. 
_ diſchage of, from the eſtate of a defunct, 164.—partnei hip: in, 199. 
owing to a Mozdribat concern, 239.— priority of, 45 5. payment of by the a 
magiſtrate, 486.—payment of by an executor, IV. 545; 58 ũ n . 
Debtor, ( inſolvent;)- not ſubject to Zikat, I. 4.—infolvency'of a, eſtabliſhed by a decree 
: of the magiſtrate, 8:—(inſolvent) bequeſt by, is void, IV. 475. ORs | 
Debtors, inhibitions impoſed upon, III. 484.—general rules with reſpect to, 88. 
Decorum, , (fee RARER Newry the. La — obſervance of K man and. mar, 
Decreck cannortte Nd upon 1 6 eee eee . ag 
| ' 7 foreign country, II. 193. Judicial, muſt be enforced, 634.—of. a OR | | | 
A Kizee, diſputed, 662.—in diſputes between agent and conflituent, III. 25, | ; 
Deeds, atteſtation to, III. 676.—of truſt, (ſex ee hh (PAP eee . 
yvVoarious deſcriptions of, IV. 570. 
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Deenars, I. 24. II. 85. n . . | 
Defect, in articles of purchaſe and ſale, u $67.—didrey an m 0 ail cid by an . 2 
e ene, TIE "9.4 


Defendant impeaching the character of the plaintiff's. witneſles, II. nd plaintiff, 
HI. 63,—muſt appear, to anſwer to a claim or ſuit, 65. —is required to make 
oath, 68.—refuſing to ſwear, is caſt, 70, $6.-—required-t0 give bail, .76.— - 
Arien of, upon oath, muſt be . 3 


Defend, 


* 


Deputy. (See Agent.) 
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Defunct, bail on behalf of an n WR N 


Depolit, ſtealing of a, II. 112.—agency for the reſtitution of a, Ul. 8 ä ol, 
by an agent, 40.—plea of, defeats a claim to a thing, 101 ,—acknowledg- 
ment of, IT. 650. III. 154, 164,—plea of, 156, 157.—is implied without a 
formal delivery, 159. —reſponſibility for a, II. 106. III. 200. 1 of, to 
the truſtee, 295. | 
DeposrTs, III. 259 to 276.—of 8 perſons, II. 289 —in the bands of a Kies 619, 
Depreciation of the property ſtolen NO puniſhment, for theft, II. 1 1 


rod at YN 
141 23 | 


Defart place, a perſon found lain i in a, Tv. 440. 


Deſcent. (See Parentage.) | F . 
ae e Ae, ee Iovt; 

Detention of a trove property, II. 272. Wo % HU? 

Deyit. -Deeyat. (See Fine. Fine of Wo) LE Ut ve 


| Dice thrown to determine cauſes, III. 105. 
Dirns,. I. 24. II. 85. black and white, | 3 I ende, qualities and deſcriptions of, 


III. 152. | _ A 


D (enlargement) from bail, II. V 


Disfiguring (of enemies) forbidden, II. 43838. o lat bas: Act 1x0 


4 


Diſmemberment, a puniſhment for theft. (2 See Anion.) Es bp 
Diſmiſſion of an agent, III. 56. 5 


Diſputes in Mozaribat contracts, UI. 2 56. —rlative to the price, in Sheff, 57. 
Diſſolution of ſales. e eee 
Divorce, I. 200 to 418 regular and 2 5 1 during the 3 
22808. —perſons capable of pronouncing, 210. pronounced upon compulſion, 
| or in a ſtate of intoxication, is valid, 211. cannot be pronounced by a maſ- 
ter upon the wife of his: ſlave, 212. execution of, and its various forms, 
213. pronounced by implication, 234.—the mild and the rigorous defined, 
2242.—delegation of, 244.—by a conditional vow, 265. —obliteration of, 
273.—of the /ich, 279,—not applicable from a maſter to his female ſlave, 429. 
—vows reſpeQting, 5 36. —by. an apoſtete, II. 236. Arbitration in caſes of, 
639. —retractation of evidence to, 723. — by an agent, III. 40. pronounced 
by a ſlave, 472.—pronounced pn e . 463. N an infant or lu- 
natic, 471. 
Dog⸗-ſtealing, II. 92. 
Dogs, H. 543. damage 3 by⸗ IV. 300. hy f 
they VHS ſettlement,) rules concerning the, I. II She 122. to 16h due ( ne 
ef of Akir) to a Mat ãtiba, from her owner, in caſe of carnal 
connexion, II. 31. —retractation of evidence with reſpect to the, 72 1.— 
| Apency with reſpect to receipt and payment of the, III. 7— 
laid to the, 74. ſettlement of, by an inhibited prodigal, 479. e 
6 : Drain. 
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nia. lee, Wr-eonſe), 3 * 
Draw-well, deſcription of and pane wa. ien. : { ufo 
Dreſs, laws concerning, IV. 92, Jr ͤ UE 2 RAE 1 
855 . OP IN AN MPA 5 _ 

river of an animal, reſponſibility of the Tv. 37 55 1 ; ad. Fg 4 he | * Fi 
Drowning, murder committed by, IV. 289. TW * ne - ARE... e 
Drunkard, apoſtacy of a, II. 246, (common) ebe of a, U. 658. I 5 | F 82 Ke 
Drunkenneſs, II. 7. —puniſhment: for, II. 53. Fe t . 
Dumb perſon, intelligible ſigns by, are re to * IV. * n a 1 : g i 3 | 
Dung, ſale of, IV. 1140. | | n 
Duriks or TAE KAzzx, II. "ry 
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Ries; of a fa. NE ns; - - 738 | 35 
Eating, vows reſpecting, I. 515. e ie in, Ty. 86. 3 ; 
Edit, definition of, and rule ra r 1 5 129, 359 to 375. er e, eee c 
Eggs, II. 415, 494. | a he ITS ; 
Elephants, II. 440. 1 e 
Emancipation of ſlaves, rules concerning, J. 419 to a an N fave, 1. ** . 
| of a ſhare in a partnerſhip ſlave, 626,—granted upon a deathbed, IV. 507. | 
Emancipatory labour, I. 437.—conſideration in lieu of, II. 605. 
Embryo (in the womb,) acknowledgment in favour of, III. 142 —penalty incurred. 5 2 
tee deſtruction of an, IV. 352. | 
Enlargement from bail, . „„ FU POLE | 80 
Entertainments to a magiſtrate, II. 622. „„ N n wy 
Entrance into a place, vows concerning, I. 506. „„ 
Equality, in marriage, I. 95, 110. F ahi os | 
Erroneous camal connexion, II. 19, 24. FCP „ 
Eſtate, diviſion of among heirs and creditors, Ir. löl its of, a IV. * 
Tt. Fw | 
_ Evader, (in marriage,) ee of: 1. 283. N oy 
EVIDENCE, II. 665 to 716.—of a woman, in matters not fit to be 0b by men, 1 . 
q It Lretractation of, IT. 46.— to drunkenneſs, 59. —of a fanderer not admiſſible, 
12. with reſpect to troves, 266, 271, 274. acceptance and rejection of, 
682.—relative to inheritance, 70g. H atteſtation of, 169. —retraQation 8 
71). —in claims, III. 66, 69, $3, 95.—to marriage, birth, or bondage, 69. 
95. e of, 8 concerning ay dauer, 1p Claims . 
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laid by two plaintiffs 119.—in caſes of murder, IV. 377 to 324,—in ala 
| of uncertain homicide, 443;—Wwith reſpect to wills, 88. | 
Evident diſaduantage (in purchaſe and ſale,) definition of, III. 32.  _ 
Eunuchs, various deſcriptions of, II. e of, een, e keeping of, | 
an abomination, IV. 121. . TT 
Exactions, extraordinary, in caſes of war, II. 142. | 
Exception in acknowledgments, III. 142, 155. TS LE Fry e 
Exchange of the precious metals. (See oy Pe! 49S NA b 
Excuſable homicide, IV. 291, 293. e 
Executioner, not reſponſible for a miſtake in his office, Il. 110, 661. % 
Executor, II. 353, 637, 657, 660.—yoint, teſtimony of, 693 e e a 
by, III. 50. IV. 260. —che egen . ee e Rs” 539. 
% „„ | | 
Exile. (See Expatriation.) 1 A a F | 
Expatriation, (of an apoſtate, ) aefined, un 12. CCF b 
Expence attending a ſale, II. 378. ; i (DBA 26175 IDLE en 
Expences of a Mozdribat manager, III. 245. 
| „ Zibar, I. 332.—of no avail in a caſe of perjury, bat oY or va geh B 
vows, I. 500.— not enjoined iii a caſe of ane N e IF 2 3 
for manſlaughter, 329. e | | 
Extravagants. (See Prodigal. | OR? PTA RTP 
SOS venue for 1 2 me committed upon the, Tv. 294, 33 5˙ e 
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Factor. (See 1 Agent.) | 1 0 | 3 ; 
Faloos, a fluctuating copper coin, II. 305, 49 5.—purchaſe and dae of, 49% . 
Falſe witneſſes, puniſhment of, II. 715. 
Faraſang, (a land meaſure,) II. 528. | 3 
Farming. (See Gardening.  Cultroation.) | 1 
Farriers, III. 353. Py : 
Faſting, a mode of expiating Zibdr, I. 333.—vows of, 548. w 7 Ro 
F ather, cobabiting with the female ſlave of his ſon, J. 1 70.—ſtealing "= 5 Tn. 95.— — 
| privileges of, with reſpect to his child's property, 637 evidence of, in re- 
ard to his child, 68 5. —acknowledgment by, to his child's prejudice, III. 30. 
power of, with reſpect to pledging his child's goods, TV. 21 13 murder of, 
by his child, 281.—murdering his child, 282, 451. Hah 
Fazoolee, marriage contracted by a, I. dee by, II. 5 3 
Fazaolee aa III. 190. SATO eds os = To. 
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Fealty, 


55 A; „ : 


body, CCC 
Fee, the government proportion of phutider, II. . b N I | 


* 


Female ſlaves licenced to trade, III. 506. for o e e Slave 5 5 
Fifth,” in Zakde, I. 40. — the Propoteidiy of dhe ate in che diwiſiört of ban m_ 
; | 1 174. by Fe Lf 204 0 CO TIONS 2A) 4117 1 

Fine of blood, in what caſes due from the public treaſury, II. 43, $0.—not incurred Wie 
a perſon dies in conſequence of puny/hment, 8 1.— not due from the tribe of 

nan apoſtate, 241. — arbitration of a, 639. e ſubſtitute > for eme 
e Set as mod! sets 
Fine of treſpaſs, (or, of damage,) II. 43, 913. fie Sbm e k N W 4 
n W. . 2 to 44). for manſlaughter, — nocdielde 2 0 miſadventure, 330. 
for offences not affecting life, 332.—for cuts, 33). — fbr dcaſibning a wo- 
man to miſcarry, 352.—for offences committed by aninſalg,,373.— —by (or 
upon) ſlaves, 385.— hy Modabbirs or Am- ali, 416. updn uſurped 
| flaves or infants, 420.—in caſes of uncertain homicide, #7 esch 

matters under this head, ſee Fine ee 0 IO einten en 


15 * 


Finder * trove property, II. 264 to 277. A; b 148 . een 5 ae Y N. a mer f 
Fire, negligence. with xeſpect to, IV. 360. H Bale * Wc 
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Fiſh, , A 0 806 n idk of rode N f f M 


Fittir, (che feſtival of breaking lent,) I. 62, 33 + Rate) 11 Fi Wis. 


Fleſh meat, — an ids oh, II. 497 499 er enden uus of, end, 


* IV. 74. NN aan n * ace [291 ys { oy 
Flour, purchaſe and fale of, I. * COP: eee 

F. W 5 a female ſlave, partakes of her eee e 1. 435. —ſale of, Wals fal, II. 

37, 432. Ain what points iridependarit of the mother, IV. 53. penalty for 

deſtroying 352.— e in Non of, Een - (for eee pager ſee 

Food, atticles c, ie we lawful, w., 74. n eee ee e ee 
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Force. (See ConbltBin.y . 0 | 


£1} it ff? . TIFF TH? 5 1145111 2 * { 
Foreſtalling of markets, II. ien, IV. 114. 2 3 
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Forgiveneſs, of theft of robbery, II. 134:—of murder, IV. 209. 15 4 15 | 5 e 8 5 
Fornication. (See MI horedom.) n | 4 vil 1 wt 
FOSTERAGE, I. 187 to 199.—expence | 4 farniſhed by the child's og. 


448 N ne Ie. , Bain „ Jie 1 
Foſter-mother, ſtealing from a, II. 99. bo EF: g er — 
FouxDLINGs, II. 257 to 263,—plea of poder ior een ect 10,11! 95 1113 GEES 
Fraud, ina ſale of refit. or of Fr iendſbip, II. Va. 22 0 70 85 Haag Cee wo 
Fresdman nhetita dee to the eſtate of 8, HI. Cant 11 4 
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Friday, the Muſulman ſabbath, II. 461. 5 T 
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INDEX 


Friend 1 (See Kanon 3 r 

Fruits, ſale of, II. 34), 378, 497.—bequeſt of, Iv; 533 „ 

Fugitive ſlaves, II. 278, 653. reward for apprehending, 279. 3 be 

Full age, period of minors attaining to, III. 422. F(t 
Funeral a muſt be ** 10 the executor without 06 of ri, . 4 
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Ge teſtimony of, II. 688. | . 
Game, laws with reſpect to the hunting and Killing e of, W. 79 to „r. 
Gaming, II. 688. 1 3 
Gardening, compaCts of, IV, 54. | 
| General ſummons, (in caſes of war or invaſi a) Il. n 
Generation of an animal, claim founded on the, II. 115, 1 121. 
Ghazb. (See Uſurpation.) - Sad 
 Ghalla Mk, definition of, III. 504. the & 
. Ghorra, the penalty for cauſing a woman to nin Iv. 3 rode 
_ GreTs, III. 290 to 311.—annulled by the deceaſe of the donor or donee Bn 3 399. 
vous reſpecting, 560. —to a thief, of the property ſtolen, II. 1 16.— made 


by an apaſtate, 235. —agency in, III. 8. appeal againſt the receſſion of, 74. 
Dis of equal force with wo in _ 1250 n 1 obs "_ 


a licenced ſlave, 500. 

Goats, laws of Zakat reſpeQting, I. 14. 1275 

Gold, Zakdt impoſed upon, I. 27 1 apd; ale 4 U. bel ae h. 

+ IV. 86. | 

Grain, a repreſentative of property, I. 300. II. 145. 2 of, I. 272 

Grandfather, may, in certain caſes, be the father's ſubſtitute, II. 244.—( and end 
evidence of, II. 685. — repreſents the father, in deſect of an en 
IV. $55: 

Grandinother, 3 inherits to her grandſon in defodt of the nale, J. ad... 

Grants, life, or poſthumous, III. 309. uo 

Graſs, upon common Hand, ſale of, II. 435. 

Gratuities, extraordinary, paid out of the public plunder, Il. us, 00. 

Ground, ſale of, II. 372. (See Land.) 

Guarantees, II. 593. (8 See Bail. Surety.) | 

Guardian, in marriage, I. 95. to 110,—may be fed to , the woman > for ine . 149: 
of an infant) not empowered to emancipate his ſlayes, 421.—other rules 
reſpecting, II. 285. III. 37, 242, 396, 471, 518,—(of infants) who, g20; 
608. IV. 124.—acts of, 213, 217.— (in ee mußt e his infant 
ward to her 3 it 

e 
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I'N'D'E x. 


Guardianſhip, in marriage, I. 95 to 110. 1 b natural right or office, 
privileges of, IV. 124.—in 1 ol of e IV. 548. 
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Hair, ſale of, ee eee Il. 433. human, 439 25 „ 

Harcem, a ſpace which muſt be left round wells, &c. IV. 132. EY 
Hates, the fleſh of, may N We." , es Pe 

Hiwa, the ſect ſo named, II. 689. e OBA AY 


Hanni. 0 See 2 of Dads.) +. 3 i 19h 

Hewlan Howl, in Zakdt, definition of, 1 2. Gate tei te, ba 

Haxir Zaminee, II. 568. 5 $6458 12 d00 ed 5 Dy 

Hearfay,- evidence on, II. "mw e © 20 RE 


Heir, fale Ty an, II. 657 ,—(of a deceaſed e muſt be ſworn in caſe oof diſputes, 
III. 93.—is not entitled to a legacy, '165;—0 blood or of offence, IV. 292. 
Heirs, (infant) roles with reſpec to, II. ha vg asses yas in \ favour of, III. 164. 


D eollectire, of a ranger) bequeſt to, IV. 24. —— „ 
Heirſhip is eſtabliſhed Lies mip, III. 484: $6101 ts 8 et? at thy „ . 
Hereditaments, diſtribution of, IV. 6.1 e e en | 1 | 
TRAIT! IV. 559 to ie nm 8 ae, 1. 699.1 Tv. 101 

= PUR e- t with _ e e a 
ad. (Sh Pins) Runen 20 ; 2 15 > 3 rt h i 5 
= in homicide, II. 81, 242. | TO Ee OE Er ST 


Hides, dreſſed, ſale of, II. 439. 
Hidj-Farz. (See Pilgrimage.) | | 
TY robbery, II. 83, 130 to 1 38. 3 HE 2-8 5 | « 
robbers, II. 130.—aſſaults, wounds, * murders by,” I 133 —repentance 80 : 
' | enables the injured party to forgive, 134. 
Hir, III. 312 to 375. — bail in caſes of, II. 584. —diſputes i in caſts of, III. 96. i . 
dental rules reſpeCting, 177. — invalid contracts of, 213, 334—of jnde- 


Fnite articles, 339. —of ſlaves, 360. —diffolution of, 366 —plea at e 
ſolving a NN ,- Aly e e bot” the a of der x uſurped art At article,” + 
Hireling, HAT of a, nm. 388 65 385. 2 121 op me 2 wy kl 
Hirer, (and hireling,) evidence of, II. 685. bn an 3 or ee teenie of, 
mm. 349.—and hiveling, diſputes berween, 6%. 
„r 5 1 8 


I. N D E X. 


Hiræ, the liese cuſtody. requiſite tq conſtitutectheſt, IE 65 . eee e 
Hy ayed (ſtubble), may be burnt upon the ground, III. 373: T6 gon rus” 5 
Hizanit, or infant education, I. 385 to 388. | 
Homicide by miſadventure, caſes of, II. 8 1,—upon provocation, 1 38. by an apoltate, 

241.—arbitration in caſes of, 639. —by mi 1ſadventure, defined, IV. 2715 276 
—penalties of, 330.— by an intermediate Ty 271, 5 ; 
Homogeneous fales. (See Sy Sales.) | 

Horſeman, entitled to a double ſhare of plunder, U. 1 74. | ed hp | 

Horſes, Zakat levied upon, I. 1 4 —muſt. not; be, fold to aliens, II. 453 kinks or 
claſſes of, deſcribed, 175. —appropriation of to * We. e lh * 
| may not be eaten, IV, Th 7 | 
| Houſe, fale of a, Il. 369, 372, 378, 457, 513. —privileges of the tenant with een 
641.—claim of joint inheritance in a, 653. caſe of claim to a, III. 114, 
120.— hire of a, 314, 324, 356, 370.—caſe of a perſon found ſlain in az 1 
—bequeſt « of an apartment in a, IV. 497 .—bequeſt of the uſe, of a, S 
Houſchold goods, not a ſubject of Shaffa, III. 591. — partition of, IV. 12 
Houſes (appropriated to charitable. purpoſes,). repairs, of, II. 345. ire c of, (e above,)— 
gift of, III. 298, 299,—partition of, IV. 14, 27,—(conneQed with land,) 
18.— partition of the % of, 3a, 34 renn wee . 206. | 
HunTixG, laws of, IV. 170 to 187. ! 
„ has no authority over his wife farther than reſpefts the. its ileal I: 63. 
/ —duty. of, totrards his wiyes, with reſpe& to cohabitation, 184.—cannot_ 
carry his divorced wife upon a journey, 199.—theft committed upon, bs his 
wife, II. 9g.—may be impriſoned on account of his wife's maintenance, 628. 
—evidence of, concerning his wife, 685. aig own of, III. 169 — 
and ms (he ak e &c.) 


{ 


I | 
, * 1 
Ll 0 
5 - 
” R 
F 1 
+ © 2 $ 


Jani . II. ob a 0 FURY t Pans 
Far Moldſick, entitled to Nhe, Wm. 668. | "rr 
Jaxeeyat, defined, I. 188, 
; ee retaliation on behalf of, IV. 28 gest — in 8 uncertain homi- 
| cide, 432.—(for other particulars fee Maniac. Linatic.) © © 3100 
Ideotifim, {or. lunacy,) the degree of, requiſite, t to render it ab/olute,, III. 57.  _ 
Idalators, (of Arabia) not admitted to make any compoſition, II. '213.—ocaths adminiſtered] 
to, III. 79.—fines for offences againſt, IV. 332. (See Majoos.). 


1 N D * * 


ed: Dirms In. 1:52, n 
Jews, form of adminiſtering an oath. to, III. g be viſited FROOY gen, IV k 
| 121.—fines for offences againſt, 332.—bequeſts by, IV. $34 to 539. | 
Neck, ſtealing of, II. 93. —ſale of, 5 of, IV. 12 
Ibràm of pilgrimage, I. 85. IV. 108. 
Fihad-Farz, the ordained war- againſt infidels, 1 V I 40. 
Firr, a mode of chaſtiſement, Hz 56: | 
Jizyat. (See Capitation 12 
Lebtiaree-Zabbab, IV. 63. 
Imim, definition of © the NEE ” IL 248. is not entitle to pay, III. 338. 
Immediate deſcent. (See Aſoobat. Aﬀaba.) 
Immodeſt perſons, teſtimony of, II. 66668. 
Immoveable property, (in inheritance,) definition of, IV. 7. 
Impotence, a cauſe of divorce, 9 354 to 3 58. II. 669. 
Imprecation, (in the caſe of a Huſband accuſing his wife of adultery,) laws of, I, 344 to 
233,—appeal of, III. 717. 
Impriſonment of perſons liable to pun i/ſhment or retaliation, II. 57 3 debt 574, 624. 
III. 484—ina caſe of ufurpation, 52 - ſp 
Infamous witneſs, IL Gs... & | 825 
Infant, does not forfeit inheritance by ſlaying his inheritee, 15 197 \—childten, the care of, 
in all caſes committed to the mother, or next maternal relative, 385,— 
children, ſtealing of, II. g1.—robbery by an, does not occaſion puniſh- 
ment, 134.—is incapable of any act injurious to himſelf, 246.—bail entered 
into by, II. 301. —may be appointed an agent, III. 5. —retaliation on be- 
half of an, IV. 285. —bequeſt by, is void, 476. (female) 9 An her | 
guardian to contract her in marriage to her liking, 544. 
 Tofants not ſubject to Zakir, I. 3—may be contracted in marriage by their guardians, 100. 
not required to engage in war, II. 141.—muſt not be ſlain, 148.—deeds of 
gift in favour of, 412. III. 296, 297.—not liable to retaliation, 47 1.—ac- 
| knowledgment by, 139, 520:—inhibition upon, 469.—may be licenced by 
| the guardian, 518.—legal incapacity of and inhibition upon, 519.—right of 
Shafſa with reſpe& to, III. 608. — murder committed by, IV. 400. — 
uſurpation of, 424.—deſtruCtion of property by, 426. not ſworn in inqueſts 
upon uncertain homicide, 432.—(receiving) ſubſiſtence from the _ _ 
liable to fines, 454.—partition of the property of, IV. 10, 
Infidel, 1 and wife, muſt be ſeparated on either embracing the faith, I. dro cacti. 
925 jects, bind themſelves to the obſervance of the temporal law, 369.— places of 
worſhip, II. 2 19. contract of Kitgbat by an, III. 390. — not liable for fines | 
| | he | F Rin N (ne Ne 1curred. 
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incurred by Muſſulmans, IV. 457 may enjoy A toqu 6 from A luke. 
473. — cannot be an executor, 5 414... en 3 
Indelity declaration of, upon compulſion, III. 460. 857 | 
Infidels may witneſs the marriage of infidels, I. 75. —at liberty to FRY of choke infant | 
| children in marriage, _197.—marriage* of, 174.—hoſtile, may be attacked 
= | and flain without penalty, II. 144.—conqueſts made by, 183. .—teſtimony £ 
| | of, 684, 690. —every deſcription of, "I in Gor, . e conſi- 
ö e | dered as of one claſs, IV. 539. - 
SY” Inheritance, rule of, in the marriage of infants, I. 106. ad rules is, 386, 
PT 404, 414. —obſtructed by difference of religion, 415.—incidental rules re- q 
ſpecting, 488: II. 61, 166.—from an apoſtate, 229 to 233. rule reſpecting, 
245. — not obſtructed by killing a rebel, 253. — with reſpect to a miſſing 
perſon, 292 to 294.—decrees relative to, 649. —evidence relative to, 706. 
claims of, III. 82. —acknowledgment i in caſes of, 152. compoſi tion in lieu 
of, 206 to 210. (from a ſlave) right to, eſtabliſhed by emancipation, * 
 —obſtructed by the eſtate being involved in debt, 509. —diſtribution of, W 
1 to 38.— (to a bequeſt) barred by the legatee murdering Ing e Wis , 
rules of, with reſpect to bermaphradites, 564. PE | ; 
e definition of the term; as uſed in this work, II. 6-5. 1 
INHIBITION, III. 468 to 402. from weakneſs of mind, 47 la account of bas, 434. 
Tb operating upon a licenced ſlave, 499. | 5 s 
Inqueſt, in caſes of uncertam homicide, IV. 427 to 447. 
Inſects cannot lawfully be eaten, IV. 74. © | 
Inſolvency (of a debtor) eſtabliſhed by a judicial ee 1. 8. t. a Molar, m. 24 
Infolvent debtor, bequeſt by, is void, IV. 475. 3 . 
IxsrrrurkEs, II. 139 to 286. | | FLO. | 
Intercourſe between the ſexes, rules ane he; IV. 9. 
Invalid ſale, II. 428, 453. hire, laws of, III. 334. | 
Inveſtiture by loan, III. 277, 278.—by gift, 291.—by bire, 312, Ko. 
Invocation, in ſlaying animals for food, IV. 64. 1 1 
Jodl, a reward for apprehending a fugitive ſlave, U. 279- 
Joint inheritance, claim of, II. 653.—truſtees, III. 269. 
Iron, always ſold by weight, II. 499. 


ſmiet Maw/ima, 
Iſmut Makkowim, { 8 5 201. 
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1/idanit, definition of, III. 243. 
Ifibtat. (See Claims of Right.) | ; pH A e 
IAlind, definition of, II. 542. _ a dare wt [ 5 
Judge. (See Kizee. ) {he 1 as Et Tn ren ett 
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INDE X. 


Fudicial Letters. FI Letters I one. Kizec to another; .. ae relative to, 
. | II. 641,—proceſs, in Thaims, III. 1 855 84, Wa 
Juſtifiable homicide, IV. 29. | 4 
Juſtification of witneſſes. (See Purgation.) - fits AP! e nt 
Eztiraree Zabbah, IV. 63. | A _ 


Kabala, (a term for bail-bonds,) II. 569.. 
 Kafalit bel Dirk, II. 576, 597... 
Kafeel bel Dirk, II. 591, 597. _ 
Kafeez. Tehan, definition of, III. 34% IV. 45: | 
Kalma, (the Muſſulman creed,) I. 2 | SITS 
. Karz and: Areeat, (two kinds of ht difference atmo H. 488. III. a | 
Katl. (See 2 3 3 | 
Kat! Khoth... ps Homicide 27 ee el e | | 
11 wm diſcretionary power entruſted to a, II. 287. 3 I a1 to 664.— 
precautions requiſite in his judicial capacity, 622, 671.—letters of a, 628.— 
cannot himſelf appoint a deputy, 633-—cannot paſs a decree in favour of his 
near relations, 640.—decrees of, relative to inheritance, 649. execution of 
the ſentence of a, 661.—(diſmiſſed) decree by a, 663. —proceſs to be ob- 
ſerved by, in appeals, III. 67, 83.—proceſs to be obletvel by, in __ 
truſts, 273.— for other particulars. ſee Magiſtrate.) 
Khalwat Sabeeb, definition of, I. 124, 128. ; 
Khams,. levied in: Zakat,. I. 40.—ſet.apart from the ns plunder, II. 28 
of, 179. / 
— (See ee Prince, WoOY { rat hs Vion ek ace i 
Khiat-al-Shirt. (See Optional Cinditions:) | f YON ©. 
| Khiar-al-tayeen; (See Option of Determination. 7h Oo IO oats 
Khiar-al-Rooyat. (See Option of Inſpection. ) 
Khidr-al-Kabool. (See Option of Acceptance.) © Oo an 
 Khiar-al-Majlis. (See Option of the Meeting.) Ws ot. 15 ki 
Khirgjee lands, laws reſpecting, I. 44. 204 to A ater uric Tre) 
Khoola, laws of, Ii 314 to 326.—agency in, III. 7. 


| Khoolteen, (a ſpecies of drink,) IV. 16. e inns ad bs = 1 
Kids, the laws of. Zak: reſpecting, I. 16. e LE Ip 
g s | So. . Killing, 
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Killing, vows concerning, I. 553-—an animal, and 2 PROF not. th 
Th, 20396: „ $34 enn 40 0 reve) 
Kine, the laws of Zakat reſpecting. „ Oltegelsb {/oiovib fi, Nd 
Kinſman, ſtealing from a, II. 98. gift to a, III. 552 —will a et IW. 75 
Kiran, (in pilgrimage,) III. 481. 


Kifſamit, a ſpecies of inqueſt, IV. 427 to 44. ae orga 
Kitabat. (See Molũtibs. Ranſom.) — contracts of, + 470, III. 55 to 4 

Kitabees ſubject to capitation- tax, IE 21 „et edi ni .mool 

N 92 85 of , II. r of 25 a OY PR RE ig wr l 
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j ; | F Ae MW a . 

Laan, (imprecation,) in divorce, rules of, eee e 

VVV 

Labour, emancipatory. (See Siahet.) 0 videmw 2 5 Rp I 883A wh Wk Orr t 4 a 

Lakeet. (See Foundlings.) 15 f | 


Land, product of, in what caſes ſubject 10 Hibs, 1 44:——continue able to che ien 
impoſt in all tranſitions of property, 49, 49, 50. —devolving to Zimmees, be- 


comes ſubject to tribute, 50. (conquered) is the property of the ſtate, II. 


150. —appropriation of, 340 to 342. —ſale of, 372, 481. —appendages to, in 
a ſale, 50g. caſes of elaim to, III. 65, 119, 124.— loan of, 284, 288,— 


gift of, 302. uſurpation of, 527, 539 .—leaſe or hire of, 314, 31), 325, 


R 332, 345, 348, 373. IV. 61.—(uſurped) planting or building upon, III. 539. 
e | _—waſle, cultivation of, IV. 128 to e of reſponſible, in 2 


: caſe of uncertain homicide there 1 . 22 „ 
Land-tax. (See Tribute.) bo F e ee . 
Lane, (a private,) reſtrictions with reſpect to, I. 10 ned al ng 
Lapidation, puniſhment of, II. 9. 95 NE” . . 
| Larceny, definition of, and laws reſpecting, II. g 3 to 1 38. 5 2 e e 
Lawſuit, agency for the management of a, III I. 


Leaſe, of graſs, upon a common, II. 435.—a plea of, defeats a Gant, uw. deem 


an indefinite, 32 5. annual, 336. —diſſolution of a, 366. WA 
Lee in money, payment of, IV. een aten us, 49 3 . e bod Fi 
Legacy of the «/e of a flave, II. 346. IV. * N F 
Legality, four gradations of, IV. 74. e eee e e e 7 
L We proprietor of the bequeſt by accoptan, w. 2 hein a (cc 0 

RES ..the legaey, in the event of his death, 550. 3p rs 
1 0 N teſtimony of, II. 693. — rules concerning 495, 496 ; ; 4 25 
Leſſor and Leſſee, diſputes between, III. 96, 97. '£ © ME © 
Lan, hire for the carriage of a, III. e324. 1 1 
| ; | Letters, 
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Bere Page IV. ba. | 8 

Liberty, (in divorce, ) delegation fo the wiſe . 249˙· fo 

Lern SLaves, III. 299 1 — | e. le eee . 

Life-grant, III. 39. Ty 

Litigation, agency for the management of, In, 2. 4 66.—rules the in commencement 

| OY de ON ** Wlteh 
Loam, an article of ſale, H. 40. } 

Loan, bail for a, II. Ne the win of Py im. W 3 
3 receipt of an article under, 9 nnn 8 | 

Lois, {areeat, EE HI. 277. Fo 

| Lookta, (See Troves.) 

Lok, ks Aba caniath, III. 239, 250-—0f» hn 279 

Lots, drawing of, (in partition,) IV. 15. | 

Lunatie, 1 Zaldi, I. an 4. — not liable to 

- puniſhment for robbery, II. 134.—not to be flain in war, 149.—apoſtacy 

of, 246.—not liable to retaliatian for murder, IV. 351. (for other parti- 
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Man, may contra infants in marriage, in the defect of any natural guardians, I. 
t68.— exrlioF iſſue ee berg ax ablemtes,. 403.——condutt of toward 
women, IV. ee of d We 
Wee, "6h e hg | wa „ 1 
Mahiayat, or partition of uſuf#utt, laws of, 15 37. Mg 7 


Majbob, I. 356.— (See Eunuchs,) ) N | FR 


Maimed (or decrepid) perſons not required to engage in war, u. 14 1,—muſt not be. 


lain, 148. 33 . BY | / : 2 85 0 ; 


Majlis a puniſhment for theft. ( See Amputatian. 3 5 
Maintenance, of a wife, I. 392. II. 626.—of parents, T. n 408. A. 


0 628.—of relations, I. 412,—of ſlaves, 418. * e lh "=_ 44 | 


of a #fozdribat manager, 246. 25 
Majoos, J I. 51. —habitation of, not ſubject to taxes, I. ere in mar- 
Majooſee, J riage, . to Spit dia- ur, II. Wen ane an 


oath to, III. 29. 4% 8 1 N hor ib” (an fs 6 "1's | 
Majority. (See Puberty. * Pr 1 nh RA bag wh 


Alain, definition * II. 428. — (fe umi ee * extent of "the ten, 
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Mal, - term for perſonal property, I. 28 Lan ene. Tm. Gy YA e 
Mimilat, (a term for compacts of gardening,) IV. * e Amn 
Man, (a particular weight,) I. 339 e ll An eee 
Manager, (of a Mozdribat ſtock, ) rules (elpeting, III. 217 0 2235. diſmiſſion o 2 
acts which may be lawfully 1 by, ge e 
Managers, ſecondary, in Moxdribat, III. 228. En 2 5 Mus a 
Manhood, time of attaining. (See Puberty. Fall Ari.) ND 
Maniac not ſubje& to Zakit, I. 4.— (for other e ſee Ideot. Lets 1 * 
Man kool, (ſee Moveable Property.) — and Ablir, diſtinction between, wh = AV 
Manſlaughter, IV. 271, 274.— penalties of, 329. 6 
| n I. 419 to 490. —a mode of expiating Zibdr; 1. 332:=a edt of expiating 
murder, 342.—indiſcriminately granted to one of ſeveral flaves, \456,=by_ 
vom, 464.—granted for a compenſation, 468.—in return for a ſpecified fer- 
vice, 472.—vows reſpecting, 536.—by an apoſtate, II. 236. — by an agent, 
III. 40.—grant of, upon compulſion, 463. = by an infant or hanatic, g 
grant of, by a prodigal, 477.—grant of, by a Leone geen . 
Mineil, Bait, and Dar, diſtinction between, II. 5 NY. 19 15 N 
Mare's milk, poſſeſſed of an intoxicating quality, II OY PPE N 
Markets, rules concerning, IV. 114 to 117. 5 10 eee e 
Me, I. 71 to 186.—forms of contracting, 72 to 34. lat be ne in the 
3 of witneſſes, 14.—caſes which render a woman probibited i in, 76 to 
. = uſufruftuary, null, 91.— temporary, null, 92.— contracted in non-age 
3 be diſſolved if the parties diſſent from it ee maturity, 1 103.—is valid 
independant of the dower, 122. muſt· not be to a woman during 
her Edit, 312.—vows reſpecting, 543. what — of, ſubjects an adulterer 
to lapidation, II. 14.—arbitration in caſes of, 639, .—evidence to, I. 74. II. 
677. agency in, THE: 7. —evidence to, 69. —litigated, 71.—claim with re- 
ſpect to, 74.—compoſition in a claim of, 185. —by an inhibited prodigal, 479. 
information tending t to annul, IV. 113. == Fre Huſband.” Wi . Dower, 
| Kc.) 
| Marriage-feaſt, invitation to, muſt be accepted, IV. 91 1. * 
Marriage · ſettlement. (See Dower.) | * 
Maſter, cannot lawfully have connexion with bis Aeldubd, * 543 agreeing to emanci- 
| phate his ſlave for a Ae een * be compelled to fulfil ſuch * 
m 
_ Maſter and Servant. btn. Hir irer and Hi r }, 15 
| Matd, definition of, I. 28, 29. 
i Matat,, the term, in what caſe applied to marriage, f . 9¹.— priſon beſtowed eh 4 
| vorced wife, 12 „ 
_ Maternal brothers and ſiſters, I. 7) .—relations may at as s grind ans, I 07. 
Maternity, definition of, 1IL 417. 
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| Matooa, 
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„Abs a e deſcription of lunatic, oy os; F 

Maturity, time of attaining, III. 462. ir! FE nne IA, 

Mauſoleum, plundering a, II. 94. . e Fog ITY 

 AMawealit,. eee eee 11 4 h 

Nlaula, definition of the term, I. 42 8 with b v. II. 169.— 
105 Asal and Aila, defined, OT" | | 

| Mirwle Mewalle, TH: 439. > Bw 

Mawlas, bequeſt in fayour of, eee v IV: CY 

| Mawziha wounds, IV. 337. 12 R 

 Mawzin, (a cryer to public 9 . G b wg, nt. 1 1997! en 

Alu. (See Licenced Slaves.) rules regarding, in marriage, 1. 164.— bail of, invalid, 

4 II. 301.—inſolvent, rules pur c III. 51 e by, 1306. 

Meal, (coatſe,). purchaſe and ſale of, II. 496. 

Meaſuring, (and weighing,) in purchaſe and fale, II. 482, 401, . 

MECCA, particu 


o 
* fe 
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ar r rules concerning the houſes in, W. and, e 
Melons, II. 415. | Pt ea dos 
Men wo obſerve » modeſt dcorum tows eachother IV. 109. WK Fo ale oat tk 
Merchandize, Zakdt levied upon, I. 28. F 
3 evidence of, eſtabliſhes birth, 11. "36 hs C6 OTE AA WARS 


. eee and rate of the 1. 148. (See Proper Dower.) 
Mihr-jan, a Perſian feſtival, II. 449. *{ SIR. ;. #2. Turn 
Milk, purchaſe and ſale of, II. 433, 40 © 
Milt and Mal, diſtinction between, in alms-yift be. I. 65s, 656. 

Mill, hire of a, III. 363, 367. 

Mines, ee 1. a3-—apn elf hn une hy is, be- 
come the property of the purchaſer, ꝶ3Z2pw. 
Aileen and Fakeer, diſtinction between, I. 53, _ e * 
Musino PERSONS, II. 286 to 294. — maintenance to the EO AP * 288. narriage ct. 
cannot be diſſolved, 290.— within what time 3 pant, —_ 
heritance in regard to, 293- | | 


: F, "res 4 ny 1777 ; * a . PRA 4 
Adil and Mowjil, definition of, I. 1 80. IT. * * FFF 
Moaviah, anecdote of, Il. 617. Sn e 

. 84 ine e 1. 1 FG ds: 
 Mobah. (See Neutral.) | ee, yy a , #\ 258818 4 415 lk, 


| Mebarat, (a mutual diſcharge, 1 WOT 5 Fel mrs 3 er LA 
 Medabbir, a ſlave, how conſtituted, I. 475. —fale of a, is null. n. Ws Has 
Modabbirs, incidental rules reſpecting, I. 455, 475. II. 188, 233, 430, 482. lle uf, 45 
: . cannot be pawned, IV. 211.—offences by, 416 0 419. MOON Ah 1 - 
Mobabit, definition of, III. navy emplified, es 483. Nil 5 0  definition'vf, 
07. AA FE 
„e eee 1 nod oth) ae 
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Holdximat, a mode of purſuing a bor, ILL. 65. + Op. III 


* 


I ND K X. Co 
Mohahils ſales, IL 434. A debe ionnge? 2,007 41% mod wh gt te buen flel 


Mohrim is at liberty to m. 1 es -er ene, dee Pip.) 08 e 
Makafa :Beea,- (or Barter, definition of, III. 31. Yi ni 10 W fn nns 211157 


Moldtib, cannot marry without his owner's an 1 ef inability to —_ 


© 12. (5: muſt:diſcharge his wiſels dawer:iiy-Jabauri 164+—theſt. committed upon bx 


his maſter, II. 100.—bail, of, Invalid; 901 ſale of a, is null, 1430. can- 

not act on behalf of his infant child, III. 42. - diſpute with a, concerning 

his ranſom, 98:—aQts which. may be lawfully ! 2, 391 (0 906. 

| '—cannot be pawned, IV. 211.—bequeſt by, is void, 49g. ann! 
n III. 376 to 435.—not (ubjeRt to Zalat, L 4 incidental rules reſpeRing, ' 
„432, 489, 843. II. 188, 233, 243. not ſubject to capitation-tax, aig | 
ale of, 48. —bail ef, 690;-- offences committed by, III. 438. parents and 
children of, 30). compoſitions with, 408. death of inſalveney of, 424.— 

the ſlayes of, rules reſpecting,. a 1, bt 97 $2 ih, if e * 


Mohit, a maſter having garnal connexion with aſt 8 mt e. 


vr dental rules e III. e 4 5 de Gg 
Nalin ſales, II. 435. vc I 10.58 2 77S Hog 11 * | 


i 


: . "4 bY 1 * « 
&% 21} 1 I; 1 


Mondbiza fales, II. 435. 1 2 10. Tarr . 


Money, vows reſpecting the payment of. 1. eee CY $59- veg” © i 
8 410 77... ͤ Oy PRrRey an 


pawning, IV. 218. Wr ar 0713p een 

Man i/af, a fpecies of prohibited liquor, IV. f FI de tera 
Monks, (or hermits, ). not ſubje& to nme II. 216. JP rae 34 
Monopolies forbidden, IV. 114. 0 1607 070,900 Ee 2 Ale e on x} 
Moodaũ. (See Plainti ff. 3; TTY? 3 Pe. i mg aut ip 
za, 
Mooddinat e III. 4944. ke +0 134 , 1 48 A 11 (KY ann 
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85 feinale ſiaves, "AY 479 chin "0h," ard mm, 4 eee 
Nati IV. 1 to ee cohabitation among 4 plurality iet 1. 184. —claim of, 


44” += 16—ſputes/concerning} 23, . of error in, 24; 25. be 37. 
. e hs office of, IV. . 5645 5 N p94 N. 
Partner; Slave f a, II. 60) ire of a, III. 344. FEI % 
PARTNERSHIP, II. 295 to 333.—b reciprocity, 297.—how nl? Len the ſtock 
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Payment, period of, in ſale, muſt be fixed, U. 364. V 
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Vvioiͤous purchaſe does not defeat a chm ref r, gppakd.toan alleged 
aulſurpation, 12k g partitione: IV. 24085] feen. (88 
Pretert.  . 10 $64. de AM ef. 
Pledge, (toſt,) renal for the reſtoration af due, fram.the(pmbajder, ll 2837 belt ht | 
ui e "es ; keeping a, IV nen — lppbat owing 
e "yn cane, 224+5—depoſit ., with a vſtee. Dy 
„ 7...) cation, or Joan of, 244.—deſtryRion 2 pawner, 250. 
0013/25 £8 ! —deflxuion of, alter a fall, in the. Valne, 26g, may, be augmented, 264. 
Plunder, public, laws concerning the diſtribution s. III 89% 380. 5: - 
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Purchaſe, made by an apo/tate, II. 235. a byi a elbe bone ba derer. $46. 
— bail in caſes of, 584. 1.5 for, II hm mnt is — 9 
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7 reſpect to a, Ih'170;—gift to a, 302.—will in favour of a, IV. 519. 
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Rent, (ſee Hire,) when payable, III. 316. 
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Reſtoration of a Joan, III. 285. N | or em, 
| ReſtriQtions, impofed 1 upon infidel fubjeds, UI. 219) zen 2 nds, f m. 
WF, 220, 2 7.—in 1 matters of , Sa T 


Retaliation, bail in caſes of, II. 574, 58 33 5B3,—arbitration” not admitted in ebe of, 9 
; or 


claims "inſtituted, ſuing, K III. 8 executed uron falſe witneſſes, 
462 —by what offences occaſioned, TV. 279 to 317, 319. * 3 
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RETRACTATION OF EVIDENCE, II. 717 to N a . * 300. ion 5 n 2 
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Retreat out of an enemy's country, II. 162. pM 

Return to a divorced wife, rules relpeQing, J. 289. 3 6 tO EE a 
Revenue. (See Tithe. Tribute. * Copitation-tax.) 5 nw] ot ones mw. 4 28 
Reverſal of divorce, claims with reſpect to, III. 71. 5 "X81 5 07 t>v1du ; Hh pet 
Reward for apprehending a fugitive ſlave, II. 279. egg . opt ON” 
Ribit, (or Barack.) appropriation of a, II. 957, © 
Rich, definition of, as uſed in the. language of the law, ao 441.” e tags 1.9 
Rider of an animal, reſponſibility of the, IV. 375. 
Rights cannot be transferred by /ale, II. 440. —_— 
Ryjadt, (reverſal of divarce,) how effected, J. 209; | 
Riot, a perſon found flain after a, 1 TV, 4 


2 ben nt 2 e 1 * | . 
River, caſe of a perſon being found ſaih in 1, 1 . 8 ** lte LA, 


Rivers, cultivation not allowed in the bed of, 1 V. 136. 46. | ; L. 140. 
ö * 4 1% 4 4 Wo Wo N Mp / þ 4 
—digging and wleating of, 143. 8 Pot Tort WER 
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| Roads nin) may be fold, H. 4404 #5 i) in i, aſap: nent a1 ee 
Robbery, highway, II. e upon a relation eee 
134. committed in a or, or other inhabited place, 131 ;! 
ROME, what country is underſtood by, in . Wer Mera pd 1 4 n 
Rooks may be lawfolly eaten, IV. 724. | i THE abi aa ark) | 
nn nden 1. a E eos g g le RN Ne a ac: IDE 
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Sta, a dry meaſure, I. 339. 
SACRIFICE, IV. 76 to 84. 
Sadka. (See Alms- gift. Charity. 5 
Sadka Fitter, I. 62.—meaſure of, my + 07 
Os. (a prodigal or ſpendthrift,) inhibitions impoſed upon, III, 4s. A 
SALE, II. 360 to 566.—diſadyantageous, executed x a guardian 1, if null 
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uu, I. ee 
valid, rule in, 147. executed by an apoſtate, II. e 
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| | os abominable, 428.—to the higheſt bidder, 402 —diffolution of, 465, 
3 1 t and of friend/bip,, 469, —by. an unauthorized perſon, $08.—with an 929 
7 1 8 | anne of the price beforehand, (fee Sillim Sale.)—hail in caſes of, 584.— 
| retractation of evidence to. a, IS agency in, ! III. 29.—may be diſſolved 
by a judicial decree, 85. —- upon compulſion, 454 to 458.— concluded by a. 
| Prodigal, 471 —pledges received i in, IV. BOO PLAN and 5 53. 
= inflition I for wheredom, II. 10. 8 
Secondary truſtees, Wa... 
3 LSeerrecy, in the act, "neceſſary to conſtitute theft, 1. 83. : 
3 | Security to be taken fromthe claimant of a zrove property, II. 275.—from the ben prov. 
ſent, where 2 co-heir i is 1 27 IS: 
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Sclf-defence, homicide in, Tv. 291. „ 2 | Oo i : 2 
Self-murder, IV. 290: ” | a OT e nt aca 


Selling, yows reſpecking, I. 1 
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Senſualift, may make. a will, TV. 537. _ Th, | 
+ Separation (matrimonial) occaſioned by either p party n the tire of the other, I. 
225,—the mild and the rigorous defines, 5 —occaſio lb neee den 
717 è ( 
Servant, (ſee Hireling.)—theft « committed by, on r property 'of his maſter, 1. 5 
Seryitude, claim of, II. 72. | i 4-4 7 
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1 N n E x. fs 5 
Shabbah-amdj „ what 20 conflitute; IV. 274. Sid yt m {22eving} bref? 


Sbaͤcha wounds, definition of, and fines incurred by, IV. 337. Aegi do 


Shafee, the perſon poſſoſſing the'right of pþre-emption; III. S0 . 
SHAFFA, III. 562 to 609. —ineidental rules reſpecting, II. 454. 463. Hght of may be 
ſued for from an agent, III. 12.—right of, contended for by two claimants, 
108.— created by a compęſitional conveyance of the property; 17 8:a«dith- 
2aation with reſpect to, 569. articles concerning which it operates, 591 to 
Ani bla ere eee of, nnn 
be l ud taken in ſecurity of, IV. 411. 
Mipping, not a ſubject of Shaffa, III. 50% 
Shiyas, ee weng "prog I. 42. 
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Shop, hire of a, III. 324, 358, OY RR e n pu 
Shroud, ſtealing of a, IL 94. \ {DID} Neri e 
Ne #0 OR? n * FLEE 

Sick (bun perſons, "divorce by, =o III. 16. —bail contracted for, II. ima 
+ | kniowledgihents made by, III. 162. —Aſchurze of debt by, 163.5 © 
— of a mortal Innen, rules for determining the ſtate of being, IV. 96 

Sidjal, (judicial records,) pre 7 e N 

Liſitja, (a tranſaction in m I 
Sibir, a ſpecies of projiibired Kink, IV. keen 
bar. 5 56 5 fold by weight, L. 539 g th 
Silib, (perſonal furniture} ad wa ths n e, 5 
Linen II. r 1325 di 
Ses Zakir apon,. I 24,—purchaſe and ale of, IL $5 N Mun yiebs 1 80 
Similars, definition of this term, as uſed in the Muſſilman law, Ay 57. 4 Ga: ine. 
Singers, (public,) teſtimony of, II. 687.—rules reſpeRting, 213. 450 ” 1000 
Singular Agency, definitiom of the term, II. 315. ae Fl 1 
das gabe H 8 9 ssen in, ind, t ug,, U % 
Sirrdf, profeſſion of a, II. 223. * Fog 74 ee 
Siyeeba, propoſal of marriage to a, I. 98. 176 bs F 
Slander, 7 may nevertheleſs wits. © bf Lene 
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IN E X. 


ys (a female,) lawful, ja marriage; to a Mſhiman, I. 87 — nne 
0ontract on obtaining her freedom, 168. divoree of, as wife go. is not 
emancipated by her maſter uſimg towards her a formula of divorce, 429.—her 
e IED 1 begotten by her maſter, is free, 43 —bearing a child after being 
* 4855 - © fold, II. 231. held in partnerſfiip, 334. caſe of a claim laid to, after ſale, 
_ * © $65;—ltimitng Her rigke to be an Am-Hald, HE-43:—{pregnant) gift of, 
5 F 

2 11 4 1 mate or femals,)- of an alien, turning Muſſubnany is free; . 434. held i in tri- 
Pparlite partnerſhip, caſe of a, 450. cannot proſecute the maſter for ſlander, 

H; 3 ſtealing of a, go. nt puniſhable for a theft committed on the 
owner's property, 99.—theft;by,/ on the property of a ranger, 119; 423. 
(being a Muſſulman,) protection granted to an dnemy by, 156: () pur. 

chaſe of, by an infidel, 190.—conditionab purchaſe of, by akinſman, 386. 

(licenced) cannot make a gift, 38). murder af, by the maſter, 41 3.—dil- 
covered, after purchaſe, to have been a thief, 423; 425;=aſurpation"of, 

4256. —{abſconded or fugitive) file ef, 4% —ball-ef, (or, with reſpect to) 

60. may de ſold for the payment of their dete, eee be a purgator 

of a witneſs, 1 875 —eridenee hed ed ne ® 7 ee — Ae (00g? 


5 8 405 ard for the ue pu .—eanno 
fant child, 3 — 405. =(irth ; 
acknowledgment made by, 138,—murder committed by, 185, 2 2 
ings of, 235.—ſeizin by, 235. loan f, 286, —egence cemmnted by, 4g. 
*- (licenced) cannot perform any act unlawful 16/2 Mietunb, 396. 
ledgment made by, 472:—Aicenced to trade, „(ier Licemcelli Slaves. ) —pawned, 
flaying of, IV. 196. deſtruction of property by, 46. Hine levied for the 
blood of, 462 may be. a legatee, e of the 9% rr 27 10-934: 
—canndt be an executor, 541. N „ ae miß 3 ben N N Aut 
Slavery cannot exiſt a tions with the prohibited degrees, 
i N III. 440. NI 26 ; Le 4111 ht: uU 9 < * 
Slaves, Sadka Fittir on behalf of, to be paid by the owner, I. 6. pr raffiage of, 1 
173. under articles of ranſom, canndt be eontracted in marriage againſt 
_ thieir- Willy" 166 Insittteranee off f f8.-Lmanunhiſßton of, 479 0 490 
inuſſcriminats munumiſſion granted to une of faveral, 456 — (offending 
' againſt the Law) are liable to only half the puniſhmeat of freemen, II. 12. 
e (—) cannot be puniſhed but by an order from the umsgiſtrate, 13. 
regie * of Realing, -goiwnet required to engage in War, 343, 048;—can have 
by | no ſhate in the publle plunder, 158; f Muſſulmans,' euptured by nfidels; 
8.75 150 dae eee (or fugitive) and frayed, — 278.—not 
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e 3 n 278 60 285.11], 363.— 
wander of, by the owner, 423, 42 purchaſe and ſalg of, II. 386, 390, 
395, 399, 407, 412, 416, 441, 446, 451, 462, 468, 477, $93» 505, 545, 
Stride ii Dis 647.—defedts diſcovered in after purchaſe, 40) to 427.—(being near rela- 
ions) muſt not be ſold ſeparately, 462, 464.—evidence of,  683.—agency in 
che purchaſe of, III. 19.—agencyin the ſale of, 35.—involved in debt, rules 
_ concerning, 235,—hire of, 360.—uſurpation of, 362, 544. IV. 529.—in- 
i.bitions operating upon, III. 469.—partition of among heirs, IV. 13, 32, 
n c 31.—pawned, rules reſpecting, 235 to 243. N to 9 253 "by 
mines incurred by, on YT: bh TOs ee ee 
Saying of nimab, for ed. (be Zabhad) 
P d ell ho eit 5 9 5 
Son, cannot be the Row & his \fathay, I, 44h, 450—evidene «, nan t fathe | | 
fees 1a; MB gr s; TY F a 
A adherence to the, in divorce, an „ Di OT nn 
Soonis, the followers of Omar, Go. I. 42g. dee e 
Sovereign prince, how far puniſhable, deten. nenen elne 1 34. 
Speaking, vows reſpecting, I. 527.” 25 Fore ; W137 I” WOE 
Spiritual matters, teſtimony Concer ning 
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Stabbing, penalties of, IV. 338. jj ty \ WE es OE A; mi wy 

8 wx, 14 4 2 To {3 ; 73 8 52 

Stallions, (for covering mares, )- hire of, Fred 37. e Jt 36 nw e 

n pag $4248 een 18 

| , 15 1 1 * 5 1 1 5 ; 2 4 y „ 33463 * ** 13 
| Stigmatizing of a falſe witneſs, II. 715. 1 e | 


Stock, in e, II. 2959 c . 
Stolen property, laws reſpecting, II. he 0 ee e 
Stones, (precious, ) not ſubject to any impoſt, 1. 43. 

Stranger, (or alien, ) death of, without heirs, III. 449. wu {TG be Ore 
n rules reſpecting, II. 190, Sg —ſublſtence of, 270. 1 — "gd 
Striking, Kain $i a I. 553. > hd ret oe oof þ ee OE OW 
Subſiſtence to a trove animal, H. 270. W's 4 wrt 

Subject (infidel) of the My uſſulman e (See Me] . 

Suicide, IV. e 0 e 49d , ID. IL ee eee 
Sultan, definition of the term, Il. 270. 18 TM | 
Sumptuary laws with reſpect to dreſs and ornaments. thy aue. 5 
Supreme magiſtrate, inquiſitorial oath impoſed by a, I. 5. 

Surety, Taws with reſpect to the, in bail, II. 50 to 60g; Da 508. 
Surgeon, is not reſponſible in caſes of accident to his patient, III. . 3 
Surrender, (of an article purchaſed,) dequbity' for, II. 3974 ieee 2 e 
Suſpicion, impriſonment upon, II. 54. þ My 
n, rules to be obſerved in, III. 715 eee " 
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Tabeelb, . of prohibited liquor, IV. I TY 
Tadbeer conceived under a vow, I. 466.- —nature of, 505 ay MI 
| grant of, by a prodigal, „ , ORR It , N 

Takadim, the term of limitation for commencing criminal bn use, II. 3s, 36, * 1 
Takhiriy, or compoſition for inheritance, laws of,” III. 206. rer nenn 0 095 1 
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BO 41 be, I 
| Tare, of veſſels, in ſale, II. 444: I , th Bane yn bard 
| 1 I l Gin 101 e 11 2 rr 
TE ; $ 


g ( See Tithe. Tribute rale. 2.40 181 6% ett. 1 if 
Taxation, | 


Taxes, in what caſe not levied * mines, L 4, 41 .—rul 5 bot . | Ig aliens, II. | 
196. —impoſed upon ieee 550. W 60h wphet 
Taylor, hire of a, III. 333, 358, 364- od. ona... 
Teeth, penalties for ſtriking out the, IV. 295, 336, 346. 1 7, my | 
Temporal matters, teſtimony concerning, IV. 88. 
Tenant, the evidence of, muſt not be credited, with mis to iis I. T0 
Tenements. (See Houſe.) | 3 ee ee 3 
Teſtaments. (See Mill.) e e en d e, eden 
Teſtimonials, (written, ) various Apen of IV. 570. CF 
Teſtimony of perſons of unknown character, IV. 89 
Taeyummim, a ſubſtitute for ablution, I. 1 95. 
Theft, puniſhment for, cannot be inflicted unleſs the proſecutor be e II. * — 
| what is requiſite to conſtitute, 8 3, 84, &c.—puniſhment for, 84.—by what 
means remitted or prevented, 34, 116.—evidence in caſes of, 86.—from the 
* 105. committed upon a thref, caſe of, 11 Sele other e 
ſee Larceny.) ) n 
Thief, i in che Caſes reſponſible for the value of the property Rolen by him, I. I 11, 122, 
1324, 133.—acts of a, with reſpect to the property ſtolen, 126.—in what 
| caſe an oath exacted from, III. Mee POOR) Iv. 293 14 
co ther particulars concerning, ſee Larceny.) _ 
"Time, vows pronounced with a reference to, I. 534- 
' Tithe, (in Zalat,) levying of, I. 34.—may be impoſed upon wine, Ne what caſes 
t0 be levied | ou the TAR of u u n e product of all 
Ws tithe- 


— N * 


Av. 1 THER ” 8 


$ reſpec 2 

. | tribe of, who, I. 22.- 
2 3 other Res pai the lands of, 32. | 
Tohr, term of the, attention to be paid to, in kroree, L a0 262. 
Tdleration (religious) enjoined, II. 544. PH 
Tongue, fine for the, IV. 332. £4» 
* Traffic; partnerſhip in, II. 31222. 
TRANSFER OF DeBrs,. II. 606 to 12 35 
Treaſure he, gt I. 

10 i En by Ne ni in which R 
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1520 peace, with © inc, | 

Trees, fale of, II. 372 | 

Tribute „ II. 159.—definition of, and rules u ee toy ber, ER 
ber the fegular payment og, II. 90 TY cat et 1 
ROVES, II. 264 to: uſt be advertiſed, 266; _y „ ien 

Th po/te, hl e n of . 

3 tion, III. 103.1 4 of, oppofed to an alleged uſurpation, 121. —acknow- 
2%" ledgrmetit of, FO 498.6 plidge cannot be when in ſecurity 


Rp IV. _ rk. 02 ed. VI. en n hl. ane 1 T 


Ip 5 * W oF oo 4 a 955. aher g a d de due od: acts 
Truſtees, Dl way and rules concerning, II. 101, 6g0. ats ze 276. 
Tukriſtan, country of, II. 183. | > CLIN. 996) gnome T 
Twins born of a female ſlave, III. 128. ee ee nenne) lenomiltsT 
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Vette thoſe which eee Iv, - - et Aden... -- 
Virgin, being an adult, cannot he contrafted in marriage againſt hen will, I. 96. WT 
Virginity, figris of, deſtroyed by any accident,” I. gg,—<evidence to, II,. 1 i tid 
Virile member, fine for the, IV. 332. 44419] Law. 4 10/20 rept 5 e 
Umpitet (See Arburutur . Wd 644d; e ab ann as los 
eee 1 pay eeuc ei i ene e 75. by 
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Me perſon, II. 259. —uf a pledge, IV. 295. 
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nut perſon, I. 74. II. 691, [Se Reprobate,). . ON I + 8 
Unlawful meats, IV. 74. —= drinks. (See Prohibited Lipo, Np N ap 
Vow of abſtinence from a wife. (See fila. )—conditional, involving a aer of Wt L 
469.—of a /inful- nature, muſt be broken, OI, wich a refer al 
vation of the will of Gon,” is null, 506. jp 
Vows, I. 491 to 561.—with reſpe& to the emancipation of a fave, 4 "I e 
51 5 nounced upon compulſion, III. 465. 
Uſufruct does not conſtitute property, 3 32. tent of, in n hire, ni. 1 4—panitin 
5 of, IV. 31. 3 
U ſufructuary wills, (meaning, bequeſts of uſu rub), Tv. 527 to. 834. d ere 
Uſurer, teſtimony of a, II. 688. 
eee III. 522 to 560. — plea of, defeats a "le bd to . ck, m. 101, 
_  aqknowledgment of, 154.— —by. a Hicenced Jaye, 498—of articles of x no 
„ % 
Uſurped property, ſtealing of, II. 112.—comp oſition for, III. 188 enden, wrought 
| vpon, 632, 553 —damaging of, 542 e of, 545. —no hire demand- 
able for the uſe of, S % . 
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J e Ar GI e 
— flave; may be emancipated by the ori proprietor, ul 810. 


mitted by or pen, IV. 420 to 420. ne 
Vſurper, N the article uſurped, whilſt i in his poſſeſſion,” 1 1 es "FR 
ee III. r 5 


b e 1 110 N 
Pfury, II. 489. 
W bene e I. 93 ere or omamented with gold or flv 
IV. 88. 
˖ 70 og 15 . th i 
HS a & 60 . afro EL Ae”; W. I ein e 


Wa ale, deſcription of a, Ul. . 
Wages, (See Hire.) —t what time due, III. 316.—1 a public partitioner, IV. 5. 
Walls, (and buildings.) ruinous, IV. 367 1 to 378. r | 
Walnuts, purchaſe and ſale of, II. 415. eee ie et ee 
War to be waged Wer ee II. Nee what mane tbe e 14 
LL 145. Nec 88! n AAA TMP wif 47 l i BN 
| Watlike ores maſk mot be Gal to wma II. 1555 P 5161 4h; en Hf rt 
War, (tithe and tribute,) defined, I. 51. — an article of and ptbperty, IE. 329. mw 
| meral rules reſpecting, IV. 139;—claims to a rigbhu of, 147 to 183 ; 
Water courſe, II. 440. —rules mas toy * 136 to 142 er NY een 
0010 5 ing of, 143 10 446 M bitt t 11 r Ar 1775710110 
Weghing an meaſuring, in purchaſe an ale, IL 482, 491. ; eiten ol = 4 
4 | 


Fr N 55 * * 
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